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W(H)ITHER THE CONSTITUTION?

Frank I. Michelman
INTRODUCTION

Suppose the organizers of a three-day roundtable on

Constitutionalism, Constitutional Rights & Changing Civil Society

ask you for a contribution to an opening panel on “privatization.”

It seems they want your thoughts about possible effects of a

certain development in civil society—privatization—on the

application of various provisions of nation-state constitutions,

including their rights-protective clauses. By “privatization,” the

organizers mean, roughly, a shift toward provision by

nongovernmental organizations of certain classes of goods and

services, or performance by those organizations of certain classes

of functions, for the provision or performance of which we’ve been

accustomed to relying exclusively or mainly on government offices

and agencies.

Had the organizers assigned to your opening panel the topic

of “globalization” instead of “privatization,” your task would be

quite different, but analogous and equally clearly marked out.

Understood as a trend in civil society, fraught with possible effects

on constitutionalism and constitutional rights, “globalization,”

you’d realize, roughly indicates a shift toward a multinational scale

and scope of activity-networks that we’ve been accustomed in the

past to regard as occurring comfortably within the confines—thus

falling effectively under the complete and exclusive regulatory

control—of some one or two countries.

Here, however, the assigned task is to treat privatization and

globalization together, as societal trends whose possible

consequences for constitutional law and rights may, the organizers

think, combine in some interesting way or bear some interesting

comparison. But what, precisely, are they thinking? What put it

into their heads to yoke the two trends together in this way?

I see two possible explanations for why one might want to

couple globalization and privatization, as related societal trends

that may affect the future course of constitutional law and

Robert Walmsey University Professor, Harvard University.
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constitutional rights, in both one’s own country and elsewhere.

My first answer treats the two trends conjointly, while the second

regards them comparatively. The first speculates—a bit luridly,

perhaps—on a possible cumulative effect of the two trends, if

imagined to progress to extremes, on the political-justificational

(or legitimating) functions of nation-state constitutions. The

second constructs, then tries to dig a bit beneath, a surface

similarity in the kinds of choices that each of the two trends

apparently will present to those who decide constitutional-legal

doctrine at the nation-state level.

I. CUMULATION OF THE TRENDS: EMPTY CONSTITUTIONS AND

LIBERAL POLITICAL JUSTIFICATION

Governments often make laws aimed at constraining

economic or other social activities toward, or away from, some

favored or disfavored class of outcomes. That is one common kind

of what we may call a “governance interest.” It is not, however,

the only kind. Governments are also called upon to provide fair,

efficient, culturally adapted sets of background laws and

transactional frameworks, no less for those domains of social and

economic life in which outcomes are left to depend on the free

interactions of persons and firms than for those in which they are

not.

Suppose that globalization were to proceed to a point where it

had the practical consequence, in various countries, of removing

from the sway of effective national governance huge swathes of

activity of the kinds in which the constituted political decisionmakers

and lawmakers of the nation—the nation’s bodies of voters

and elected officials—had hitherto seen good reason to assert

some sort of governance interest.1 (Later, I mention briefly the

paths by which such a consequence might come about.) To that

extent, the sundry, ordinary legal regimes that had previously

composed a normal domestic legal order—regimes for general

commercial transactions, marital and other family relations,

corporate and associational organization and affairs, compensation

for accidents, public utilities, other specific industries and markets,

employment relations, workplace safety, public health, dangerous

substances, environmental quality, you name it—would be left

idled, pointless, mills without grist.

1 Federalism within the nation-state introduces complications that I believe are

collateral to the themes of this essay, and that I cannot expressly recognize without unduly

complicating the exposition. Therefore, I am just going to assume that all questions of the

territorial reach of state or provincial authorities in federal systems are governed by

national (that is, as distinguished from state or provincial) law.
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Observe, though, that it wouldn’t be only these first-order

regimes for social ordering that would thus be left spinning their

wheels. Also pro tanto emptied of practical point would be that

(very large) part of the country’s constitutional law whose raison

d’être is to set up a fair, efficient, and broadly acceptable

lawmaking system, designed for hammering out the first-order

national legal regimes which (as we’re imagining) have now been

stymied or evacuated by globalization. Please notice that I am not

in the least predicting such a dire consequence; I am only asking

you to suppose it.

Now suppose that, while all this was going on, privatization

was proceeding apace, reducing drastically the number of

occasions on which our familiar array of “constitutional rights”

had anything to bite on. What if, specifically, privatization was

having this effect in the United States as a direct result of the

American doctrine that generally limits applications of Bill of

Rights provisions to cases of “state action”? (Again, I am not

predicting such an outcome, only asking you to suppose it. I give

some thought to the likelihood of its occurrence in Part II below.)

Then, the part of American constitutional law that exists to secure

people’s vital interests against excesses of power would be, to that

extent, emptied out, left without stuff to work on.

If carried to very great lengths, these two kinds of

constitutional-legal evacuation would, in combination, leave the

country’s Constitution a largely empty shell, in both its major

aspects of: (1) chartering a supposedly fair and broadly acceptable

system for deliberate, collective decision of the major terms on

which people are expected to cooperate in the conduct of social

life; and (2) specifically securing people against certain kinds of

grave maltreatment that they fear will not necessarily be prevented

either by the general provisions of even an eminently fair and welldesigned

lawmaking system, or by the regimes of regulatory and

framework law that from time to time issue from the system. In

Part I of this paper, I will suggest that such a development, if it

occurred, would undermine the sort of liberal justification of

politics that is now current among political philosophers such as

Jürgen Habermas and John Rawls, to name a couple.2 In the view

of these philosophers, the result of such a development would be

2 See, e.g., JÜRGEN HABERMAS, BETWEEN FACTS AND NORMS (William Rehg trans.,

1996); JOHN RAWLS, POLITICAL LIBERALISM (1993). This is a less motley crew than

some readers might suppose. There are differences among the three I’ve named, to be

sure—family quarrels, I’d call them—but, in the respects I am about to describe, their

views are similar (if it matters, the views in question are views with which I strongly

sympathize).
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to leave the American population (for example) lacking any good

reason to accept, as deserving of their respect and compliance,

whatever laws for the conduct of social life they would then be left

to confront de facto.

Let’s say that people in a country wake up to find effectively

compulsory regulations of social life, “laws” to which everyone

feels they owe a prima facie obligation of compliance, even though

none of them, as individuals, chose those laws for themselves

(they were written by majorities of an electorate, or of a

legislature, or of an appellate court). The aim of a liberal

justification of politics is to explain how, and on what conditions,

the proposition of an obligation to comply with these evidently

non-self-given laws can possibly be true.

In other words, the aim is to explain the possibility of there

being a moral warrant for the mobilization of collective force in

support of laws produced by nonconsensual, institutional means,

as against members of a population of presumptively free and

equal persons. In the words of Rawls, the aim for a political

democracy is to explain how “citizens [may] by their vote properly

exercise their coercive political power over one another”—to

explain how your or my exercises of political power may be

rendered “justifiable to others as free and equal.”3

Currently on offer from Rawls, Habermas, and others is a

kind of explanation that I will label a “constitutional

contractarian” justification of politics. There are two crucial

claims in a constitutional contractarian justification of politics.

The first of these takes roughly the following form (although

specific formulations differ among philosophers):

Exercises of coercive political power can be justified, on the

condition that everyone affected has reason to accept them in

light of his or her interests, considering himself or herself as one

among a company of presumptively free and equal coinhabitants,

all of whom have a moral interest in finding, or feel a

moral pressure to find, agreement on fair terms of cooperation

within their necessarily shared social space.

Such a justificatory standard for exercises of political power is, to

put it somewhat awkwardly, a standard of universal reasonable

hypothetical consent.

No version of a universal-reasonable-hypothetical-consent

standard can plausibly be meant for application to each and every

discrete exercise of political power in a country. In the modern

social conditions that Rawls describes as a reasonable pluralism of

comprehensive views and ideas of the good (and, correspondingly,

3 RAWLS, supra note 2, at 217.
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of true conflicts among the politically relevant projects and

interests of sundry persons), such a standard, applied to each and

every discrete political act that issues from a country’s constituted

lawmaking system, is obviously unsatisfiable. It can only,

therefore, be meant for application to constitutional laws, the

special set of laws—including bills of rights—that fundamentally

organize, guide, and limit the system of lawmaking in a country.

That fact drives us back upon the following idea: that

acceptance as right—as fair, as worthy of your respect—of a

lawmaking system commits you to acceptance as legitimate or as

worthy of your respect of whatever particular decisions issue from

the system. There, then, you have the second, crucial claim of the

constitutional-contractarian line of political justification that we

are now considering, from which I coined its name. Plainly

enough, it is only on the basis of this second claim that Rawls, for

example, can assert that “our exercise of political power is . . .

justifiable . . . when it is in accordance with a constitution the

essentials of which all citizens may be reasonably expected to

endorse in the light of principles and ideals acceptable to them as

reasonable and rational.”4

If that last assertion is true, it may perhaps sustain hope for

the possible satisfaction of a political justificatory standard of

universal reasonable hypothetical consent. The hope would be

that principles for the constitution of a lawmaking system can be

cast in terms sufficiently removed from immediate conflicts of

interest and vision to allow for the reasonable acceptability of

these principles to everyone, or, at any rate, to everyone who

understands himself or herself to be, to say it again, one among a

company of free and equal co-inhabitants, all of whom have a

moral interest in finding, or feel a moral pressure to find,

agreement on fair terms of cooperation within their necessarily

shared social space.

This looks like a promising line of thought about a basis for

political legitimacy. However, it turns out to be a line that cannot

be successfully carried through to completion without attributing

to the public processes of constitutional argument—argument over

what the constitution ought to provide and how its provisions

ought to be applied—a deep, affectively integrative function in the

lives of a country’s people. Following Jürgen Habermas, I will

speak in this connection of “constitutional patriotism.”

Why can’t constitutionalist political justification do without

constitutional patriotism? The beginning of the answer is that

4 Id. (emphasis added).
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“constitutional essentials”—those relatively removed, consensusgathering,

system-constitutive laws of which we have spoken—

often cannot be applied decisively to actual social controversies

without some further specification that will itself be open to

reasonable disagreement. This need for further, reasonably

debatable specification of the constitutional essentials may hold

even for their application to controversies that are themselves cast

in rather general, abstract, or structural terms.

Consider, for example, the principle of equal governmental

concern and respect for every individual. Everyone might rightly

agree that such a principle is ensconced in the American

Constitution. Disagreement, nevertheless, breaks out over

whether, in the United States today, that principle prohibits,

permits, or requires race-conscious government action in any

circumstances. Someone, let’s say a majority of a doubtless

divided Supreme Court, is going to have to decide the question,

and to decide it over persisting, heartfelt—and who is to say not

reasonable?—disagreement.5

Reasonable pluralism of comprehensive views poses a

difficulty to fulfillment of a justificatory standard for exercises of

political power cast in terms of universal, reasonable hypothetical

consent. We had hoped and meant to overcome this difficulty by

restricting the standard’s application to a set of relatively removed,

framing principles and ideals for a lawmaking system.

Unfortunately, the difficulty reappears when the relatively abstract

framing principles come to be applied to normative controversies

that deeply and reasonably divide the country. To state the

problem another way: it is not clear how we can say that a

constitutional principle such as “equality of concern and respect”

remains invariant—remains one and the same principle—under

reasonably contesting major interpretations of it, such as “colorblindness”

versus “anti-caste.” And that threatens disaster to the

proposed constitutionalist justification of politics, which cannot

succeed if the constitutional “principles and ideals” to which

everyone, as reasonable, hypothetically consents are just forms of

words papering over unresolved, and deeply divisive, politicalmoral

disagreements among the reasonable.

Among proponents of a constitutionalist justification of

5 The point here is not that the requisite interpretative act must, or will, be

“subjective” or undisciplined as conducted by any particular interpreter. It is, rather, that

among the country’s people there are ongoing, reasonable disagreements about exactly

what discipline or “theory” of constitutional interpretation is to be employed.

Furthermore, most of the candidate disciplines leave ample room for reasonable, sincere

disagreement over precisely what follows from their application.
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politics, it is Habermas who has perhaps most acutely grasped this

point.6 Major interpretations of constitutional principles,

Habermas avers, “cannot be ethically neutral.”7 Nevertheless, he

insists, “the debates are always about the best interpretation of the

same constitutional rights and principles.”8 They have to be

conceived thus, he appears to argue, because only on this

perception of the persisting “sameness” of the constitutional

essentials—their invariance under contesting major

interpretations—can the constitutional essentials do what they are

meant to do from the standpoint of political justification. A

disagreement over the interpretation of constitutional essentials is

a special kind of normative disagreement because something

special is at stake in it—namely, the possibility of a form of

political association that is reasonably acceptable to all.

Accordingly, the parties to such disagreements have a special

motivation to understand them as disagreements over the true

meaning of a set of invariant principles for the constitution of a

system of lawmaking that might, as such, be considered reasonable

by all parties. For only if the parties do so understand the

character of their constitutional debates can they possibly

understand the ground-level laws that constantly confront them de

facto as anything that they all have reason to accept.

The parties must, therefore, construe even their most

intractable and divisive disagreements over the application of

constitutional norms to be directed to something other than the

content of the norms; to be directed, then, to something about the

context of application, but still something that has no less a

universalistic resonance for the country as a whole than have (we

hope) the constitutional norms whose application is up for

decision. And what else, then, could this debatable-butuniversalistic

contextual factor be but the nation’s collective

“political self-understanding” or “historical experience”? In other

words: it is some internal difference over so-called constitutional

identity—some difference over who we think we are and aim to be

as a politically constituted people; some difference over where we

think we have come from and where we think we are headed—and

not any equivocation or vagrancy of meaning in the constitutional

essential itself, to which Habermas expects Americans to ascribe

6 What follows is a reading—the best of which I am capable—of Jürgen Habermas,

Struggles for Recognition in the Democratic Constitutional State, in CHARLES TAYLOR ET

AL., MULTICULTURALISM: EXAMINING THE POLITICS OF RECOGNITION 107, 134-35

(Amy Gutmann ed., 1994).

7 Id. at 134.

8 Id.
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their current struggle over the application of their constitutional

equality norm to the question of race-conscious government

action.9 The norm, then, can continue to figure as a “fixed point of

reference for [a] constitutional patriotism that situates the system

of rights within the historical context of a legal community.”10

Constitutional patriotism is, then, a readiness of a country’s

people to accept disagreement over the application of

constitutional principles, without loss of confidence in the

universality and univocality of the principles, because they

understand the disagreement as strictly tied to struggles over

constitutional identity. But then, what is the moral justification for

this readiness? It can only be that the constitutional identity in

question, however disputed it may be in other respects, is already

perceived by all to fall within the class of democratic-proceduralist

constitutional identities. As Habermas explains:

[I]n complex societies the citizenry as a whole can no longer be

held together by a substantive consensus on values but only by

a consensus on the procedures for the legitimate enactment of

laws and the legitimate exercise of power. Citizens who are

politically integrated in this way share the rationally based

conviction that unrestrained freedom of communication in the

political public sphere, a democratic process for settling

conflicts, and the constitutional channeling of power together

provide a basis for checking illegitimate power and ensuring

that administrative power is used in the equal interest of all.

The universalism of legal principles is reflected in a procedural

consensus, which must be embedded in the context of a

historically specific political culture through a kind of

constitutional patriotism.11

But suppose that public struggles and debates over the

meaning of the nation-state constitution began to appear to be just

so much sound and fury, because of an atrophy of nation-state

lawmaking brought on by globalization and an atrophy of nationstate

constitutional rights brought on by privatization. The land

would not, of course, be evacuated of primary legal content;

people in their daily lives would still constantly confront the force

and pressure of law. Still, as the effective powers of deliberately

constituted governments to impose deliberately created legal

9 For other identitarian views of constitutional interpretation (as we may call them),

see ROBERT C. POST, CONSTITUTIONAL DOMAINS: DEMOCRACY, COMMUNITY,

MANAGEMENT (1995), discussed in Frank I. Michelman, Must Constitutional Democracy

Be “Responsive”?, 107 ETHICS 706 (1997); Bruce Ackerman, A Generation of Betrayal?,

65 FORDHAM L. REV. 1519 (1997); George P. Fletcher, Constitutional Identity, 14

CARDOZO L. REV. 737 (1993).

10 Habermas, supra note 6, at 134.

11 Id. at 135.
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regimes receded in the face of globalization, and as deliberately

constituted basic-rights assurances shriveled in the face of

privatization, the law that people would regularly confront would

increasingly be law with whose creation they have had nothing

whatsoever to do. Seemingly, it would consist of the default norms

of some ageless body of general background law—a jus gentium—

or of contracts made and enforced under the aegis of such law; a

common law judiciary would once again be king.

From the standpoint of those, such as Hayek,12 who divide the

corpus juris into unmade and made law—into presumptively

benign and virtuous general background law and presumptively

stupid and vicious political “intervention”—this development

might look like the millennium come at last. For those who

believe the justifiability of legal force depends largely on

everyone’s ability to see herself or himself as having reason to

accept the full complement of primary legal content because (and

only because) they have reason to accept a specifically constituted,

democratically deliberative lawmaking system to which all primary

legal content is constantly accountable, it would apparently be a

moral catastrophe.

That is, as I warned, a lurid scenario. While it doesn’t seem to

be just around the corner, those who thought to couple

globalization with privatization in the title for this panel may

perhaps have been suggesting that it is one worth pondering.

II. COMPARISON OF THE TRENDS: WHITHER “STATE ACTION”?

That brings us to the second of my two answers to the

question of what prompted the coupling. Perhaps it was the sense

of a certain similarity in the issues that our two societal trends—

privatization and globalization—respectively raise for domestic

constitutional-legal doctrine. Both privatization and globalization

can be viewed as presenting choices about the possible extension

of regimes of domestic law to social spaces to which, or for which,

domestic constitutional law has hitherto held these regimes to be

generally inapplicable or unfit. Globalization poses the question

of how far various nonconstitutional, regulatory, and framework

regimes of domestic legal order are going to be held applicable to

events and activities having direct and substantial offshore

ramifications. The scope-of-application question raised by

privatization is how strictly the application of Bill of Rights

provisions is going to be kept confined to the “vertical” dimension

12 See, e.g., FRIEDRICH A. HAYEK, THE FATAL CONCEIT: THE ERRORS OF

SOCIALISM, in 1 THE COLLECTED WORKS OF F. A. HAYEK (W. W. Bartley III ed., 1988).
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only—that is, to acts of government and its agents with regard to

their effects on nongovernmental actors; or, conversely, how far

these provisions are going to be held “horizontally” applicable—

that is, to transactions in which both parties are nongovernmental

ones, albeit one of them may be providing to the other some good

or service (e.g., policing or basic education), or performing with

respect to the other some function (e.g., investigation or

incarceration), that we’ve been accustomed to expect governments

to provide or perform.13

The question of a relaxation of the state action doctrine is

obviously one that will be posed to the interpreters of domestic

constitutional law. The same holds true for the questions of

offshore application of nonconstitutional domestic legal regimes,

insofar as domestic constitutional law imposes limits on the

territorial reaches of the country’s various organs of government.14

13 My text deals with the possibility of extended horizontal application of some or all

bill of rights provisions under pressure of privatization. An alternative possibility, one

that deserves consideration that it will not receive here, is that such extensions will be

accomplished in the United States, not by judicial revision of the state action doctrine, but

by statutory enactments along the lines of the federal civil rights laws of 1964 and 1968,

and by cognate state- and municipal-level enactments. In that way, one possible effect of

privatization on the future development of nation-state constitutional jurisprudence might

be some adjustment of our view of the respective roles of the American judiciary and

American legislatures in the recognition of individual fundamental rights.

14 With regard, specifically, to the United States Constitution, the relevant matters of

(roughly speaking) constitutional-legal limits on the exercise of national and state

sovereignty over offshore activities are not ones about which I am highly informed. I do

suspect that a quite elaborate exposition would be required for anything approaching a

full sketch of the kinds of domestic constitutional-legal issues that may arise in regard to

such matters. I will mention here just a few of the complications that are suggested to me

by recent American decisions in the field of criminal law (drug law) enforcement, but that

I cannot see any necessity to confine to that field.

First, alongside the question of the territorial extent of the powers of a nation-state’s

government organs, as defined or conceived by that state’s own constitution, comes the

question of the territorial reach of restraints imposed by that constitution (e.g., by its Bill

of Rights) on the manner in which the government exercises whatever powers it does.

One cannot safely assume that these two orders of questions will be answered congruently.

It is easily conceivable—it may have happened in one case known to me—that a

constitutional court would hold one or another bill of rights provision inapplicable to

constitutionally permitted actions of the government beyond the home country’s borders,

although otherwise identical actions would have been covered had they occurred within

those borders. See United States v. Verdugo-Urquidez, 494 U.S. 259 (1990). In Verdugo-

Urquidez, provisions of the Fourth Amendment were held inapplicable to certain

extraterritorial actions affecting, specifically, the interests of a noncitizen who, although

himself present at the time in the United States, was held not to have developed a

sufficient “attachment” to this country to warrant an entitlement in personam (so to

speak) to Bill of Rights protection. Compare id., with Reid v. Covert, 354 U.S. 1 (1957).

Verdugo-Urquidez may nevertheless be an example of judicially certified noncongruence

between the territorial reach of governmental powers as authorized by the domestic

constitution and the reach of that same constitution’s Bill of Rights. The Court’s opinion

leaves unclear—thereby suggesting that the Court found it ultimately unnecessary to

decide—whether otherwise identical actions directed against the same individual would
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Nevertheless, my suggestion of a similarity in the choices

respectively presented to domestic constitutional law by

privatization and globalization may well strike you as strained and

superficial. In the case of privatization, the regulatory regime

whose scope of application is placed in question is itself a part of

the Constitution; it is the Constitution’s bill or charter of rights. In

the case of globalization, by contrast, the legal regimes whose

scopes of application are placed in question are the sundry,

ordinary regulatory and framework regimes that are normally up

for political decision in a constituted, domestic legal order. In that

sense, it may be said, privatization does (but globalization does

not) raise a question about the future application of constitutional

rights in the usual sense of that term. I am not sure, however, that

this is true. At the close of this paper, I shall point to one way in

which pressures of globalization might conceivably lead to

reinvigoration of a class of domestic constitutional rights that are

mainly in recession at the moment, and my aim in so doing will be

to suggest the existence of an ideological bridge between the

possible constitutional-legal fallouts from massive privatization

and from massive globalization. For the most part, however,

owing to my relative lack of knowledge of the “foreign affairs”

dimensions of American constitutional law, my speculations upon

these matters will have to grow mainly out of a consideration of

the possible constitutional-legal fallout from privatization. To set

up the question properly, a broad-brush review of current “state

action” doctrine in American constitutional law will be required.

Before us, then, is a compendium of constitutional-legal

have been covered by the Fourth Amendment had they occurred within United States

borders.

Second, the territorial reach of the authority of the various governmental organs of a

country is a topic not only for domestic constitutional law but also for public international

law. It remains for the text (and the interpreters) of each domestic constitution to

determine what is the bearing, if any, of public international legal norms on the resolution

of territorial-reach disputes as a matter of domestic constitutional law. The question of

the extent, if any, to which domestic constitutional law incorporates relevant public

international legal standards is one to which domestic constitutional law itself must

provide an answer.

Third, especially where the domestic constitution divides ultimate law-declaring

authority among executive, legislative, and judicial branches, we may expect to see cases in

which issues of territorial limits on governmental powers loom large to the naked eye, but

in which the decisive (domestic) legal questions may never present themselves, in court,

directly in that form. Rather than decide in any direct way the territorial reach of the

country’s domestically constituted sovereignty, a constitutional court might be satisfied to

decide, for example, that domestic constitutional law leaves it to the executive to

determine (as what American constitutionalists would call a “political question”) the

executive’s domestic constitutional powers to conduct investigations and seizures on the

high seas or foreign soil, or even (as in United States v. Alvarez-Machain, 504 U.S. 655, 669

(1992)) to determine the possible bearing of public international law on that question.
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mandates that we call the Bill of Rights. Some of the mandates

speak expressly as prohibitions on primary conduct, such as

depriving anyone of liberty without due process of law. The rest

imply such prohibitions by their attributions to everyone of

“rights” respecting treatment by others, rights cast sometimes in

the affirmative (to be secure in one’s house, etc., against

unreasonable searches and seizures), and sometimes in the

negative (not to be compelled to give evidence against oneself).

Legal restraints on primary conduct are always open to

explanation in terms of some “evil” against which they are

supposedly aimed. The apparent target evil for Bill of Rights

norms is the subjection of persons to certain specially detrimental

forms or applications of paramount social power.15

Already the discussion grows contentious (discussions of state

action always do). Many, I am sure, are now poised to charge me

with putting the rabbit into the hat by describing the target evil as

subjection of persons to certain detrimental applications of

“power” (simpliciter), rather than, more specifically, as subjection

of persons to certain detrimental applications of the powers of

government or of the state. Bear with me: I am coming to that, but

it seems wrong to start by defining the target evil as oppressive

action by the state, because doing so risks obscuring an interesting

indeterminacy in the possible doctrinal aftermath of massive

privatization.

As matters now stand, public officials performing their

assigned business are subject to a special scheme of regulation,

imposed by a body of law we call the Bill of Rights. This body of

law was evidently aimed at securing certain interests of persons in

procedural fairness, freedom from arbitrary, discriminatory, and

oppressive treatment, and respect for certain aspects of personal

liberty. If, and as, performance of that same business were to shift

massively from governmental to nongovernmental offices, the

most salient doctrinal consequence could logically be either a

sharp expansion, or a sharp contraction, in this form of regulation.

Bill of Rights inspection could then be brought to bear on actions

taken by a large class of social actors whose dealings with others,

of whatever kinds, had not previously been thought to fall within

its purview. Conversely, performance of the functions in question

could then be set free of a hitherto applicable scheme of

constitutional regulation (and who doubts, in fact, that the

prospect of such an outcome—getting rid of Bill of Rights red

15 Whether, in the case of any particular Bill of Rights provision, the ultimate target

evil is better conceived in terms of harms to persons or harms to society is, thankfully,

beside the point of the present discussion.
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tape—is sometimes one of the motives for privatization?).

Logically, it could go either way. Nor have we, I believe, any firm

basis for predicting which way it would more likely go. If what I

have to say next is correct, there is a radical fault line in state

action doctrine as it stands, a potential source of radical

unpredictability in the future course of the doctrine under pressure

of massive privatization, should that ever happen.

A Bill of Rights is an enumeration of specially objectionable

kinds of treatment, or applications of power, that one agent may

inflict on another. State action doctrine is contentious precisely

because it appears to many that the enumerated kinds of

treatment can occur no less objectionably in encounters and

transactions between one member of society and another as they

may in those where government is a party. Every day, we see that

one member of society (it may be an individual or a firm) may

have the practical power—unilaterally, without any process of law

whatever—to dispossess,16 maim,17 degrade,18 censor,19 expose,20 or

humiliate21 another, or to hinder another’s exercise of some

constitutionally valued dimension of personal liberty. We see

further that general background law, “private” law, does not

always provide effective protection or relief against such

occurrences. Nevertheless, with rare and apparently anomalous

exceptions, American constitutional-legal doctrine has placed the

content of private law beyond Bill of Rights review.22 We

(Americans, I mean; Germans23 and South Africans,24 e.g., appear

to think rather differently) think of Bill of Rights restraints as

composing primarily, if not exclusively, a code of regulation for

direct exercises by state officials, upon or against persons, of the

special powers of the state. We see these restraints as only

exceptional and problematically extendable to a few cases of

16 See Flagg Bros., Inc. v. Brooks, 436 U.S. 149 (1978); cf. Jackson v. Metropolitan

Edison Co., 419 U.S. 345 (1974).

17 See DeShaney v. Winnebago County Dep’t of Soc. Servs., 489 U.S. 189 (1989).

18 See Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972); Evans v. Abney, 396 U.S. 435

(1970).

19 Compare Lloyd Corp. v. Tanner, 407 U.S. 551 (1972), with New Jersey Coalition v.

J.M.B., 650 A.2d 757 (N.J. 1994).

20 See Time, Inc. v. Hill, 385 U.S. 374 (1967).

21 See Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988); Paul v. Davis, 424 U.S. 693

(1976).

22 Compare New York Times v. Sullivan, 376 U.S. 254 (1964), with Flagg Bros., Inc. v.

Brooks, 436 U.S. 149 (1978). In Sullivan, the Court did treat a state’s common law of

defamation as subject to bill of rights review, an apparent deviation from the basic trend

line of our law that has baffled external observers. See, e.g., Du Plessis v. De Klerk 1995

(8) 34 (CC) (Kentridge, A.J., writing the lead judgment).

23 See, e.g., The Lüth case, 7 BVerfGE 198 (1958).

24 See S. AFR. CONST. ch. 2, §§ 8(2), 8(3), 39 (discussed below).
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nominally private action: (1) those in which “functions” that we

consider inherently governmental have been oddly abdicated to

private organizations;25 (2) those in which acts of the American

maximal civil atrocity—racial apartheid—are committed with the

government’s ongoing cooperation and overt blessing;26 and (3)

those in which state authorities have used their special influence to

guide nongovernmental actors toward a discriminatory or

oppressive course of action that the Bill of Rights would prohibit if

carried out by public officials directly (I am painting, as I said, with

a broad brush, but not too broad, I believe, to sustain the point I

eventually want to make).27

What accounts for American constitutional law’s commitment

thus to confine Bill of Rights application to cases of “state action”?

The answer is certainly not that the text of our Constitution

requires it. The mainly relevant text is the second sentence of

Section 1 of the Fourteenth Amendment: “No state shall . . .

deprive any person of life, liberty, or property without due process

of law.”28 It is child’s play to explain how the state, as the

sovereign source of the common law,29 is responsible for every

failure of the common law to provide relief against one or another

exercise of power by one member of society against another.

American jurists have had not the least trouble grasping this

simple, Hohfeldian point. Our current Chief Justice proclaimed it

even as he insisted, in Flagg Brothers, Inc. v. Brooks,30 that

American constitutional-legal doctrine must pretend not to notice

it;31 much as Justice Joseph Bradley had made eminently clear his

grasp of the point in his delphic opinion for the Court in the 1883

decision that now stands as the Ur-source of the “state action”

doctrine in American constitutional law.32

Indisputably, then, our state action doctrine reflects a

normative political theory that our judges attribute to the

25 See Terry v. Adams, 345 U.S. 461 (1953); Marsh v. Alabama, 326 U.S. 501 (1946).

26 See Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961).

27 Compare Lombard v. Louisiana, 373 U.S. 267 (1963), with Blum v. Yaretsky, 457

U.S. 991 (1982).

28 U.S. CONST. amend XIV, § 1.

29 See Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938).

30 436 U.S. 149 (1978).

31 See id. at 160 n.10. Then-Justice Rehnquist stated that:

It would intolerably broaden . . . the notion of state action under the Fourteenth

Amendment to hold that the mere existence of a body of property law in a State,

whether decisional or statutory, itself amounted to “state action” even though

no state process or state officials were ever involved in enforcing that body of

law.

Id. Rehnquist did not deign to explain what would be intolerable about such a holding.

He must have thought that the point needed no explaining. It does, though. See below.

32 See The Civil Rights Cases, 109 U.S. 3 (1883).
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Constitution, not a “plain,” theoretically unmediated textual

command. The main, relevant components of that theory are

neither difficult to discern nor unreasonable in themselves. They

are: (1) a perception that the state’s monopoly of lawful force, its

unique powers of lawful, direct coercion of persons, make it (most

definitely) a power-source to be feared; (2) a perception that

incumbent state officials are exposed to a constant temptation to

direct their special powers toward establishing and maintaining

their own dominance over the country; (3) a perception that

subjecting persons and firms at large to Bill of Rights obligations

in their dealings with others can seriously burden both the

efficiency of their operations and the liberties of individuals (shall

I be required to justify before a court my hanging up the telephone

on political and religious fundraisers, or the grounds on which my

bi-weekly reading group selects its members?);33 (4) a perception

that persons in society generally have available to them a sufficient

range of “exit” choices—choices among possible transactional

partners—to prevent any single one from dominating any single

other; (5) a belief that general American background law, being

ultimately democratically controlled, must, and does, tend in

general to protect persons against gross abuses of power by other

persons; and (6) a belief that American background law also tends

toward the maintenance, in general, of the deconcentrated,

competitive social structure presupposed by point (4) above.

Each of those is, as I said, a perfectly reasonable

consideration. Taken together, however, they cannot fully explain

the relatively hard-edged formalism that is characteristic of the

American state action doctrine. That is because considerations (4)

through (6) are crude generalizations, shot full of holes. Cases

arise regularly in which these considerations rather obviously and

grossly do not hold. Thus, while the list of six considerations might

arguably explain a difference in the starting presumptions or

burdens of persuasion that we use, respectively, for cases of

claimed “vertical” and “horizontal” applications of the Bill of

Rights, it cannot explain the predominantly hard-edged, formalist

character of American state action doctrine. It cannot explain why

our doctrine has not, rather, developed along what one might have

thought would be a more commonsensical, openly functionalist,

line such as the one expressly, if somewhat opaquely, charted for

South African law by that country’s 1996 constitution. 34

33 Quite properly, state officials are considered not to have any morally compelling

personal interests in freedom to exercise, in whatever ways they see fit, the special powers

entrusted to them for public purposes.

34 See S. AFR. CONST. ch. 2, §§ 8(2), 8(3), 39. The South African Constitution provides
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Lest the South African dispensation be thought to give too

short a shrift to consideration number (3) in my list of six above, I

hasten to observe that no one in South Africa anticipates the bulk

of the existing common law of that country being suddenly thrown

into upheaval as a consequence of the 1996 constitution. The most

obvious reason is that the South African Constitution expressly

allows “law of general application” (which seemingly would

include common law) to “limit” any right conferred by the Bill of

Rights in any way that is “reasonable and justifiable in an open

and democratic society based on human dignity, equality, and

freedom.”35 They call that the “limitation clause.”

Americans, of course, have long had an analogous limitation

clause on hand. It resides in the words “without due process of

law,” which the United States Supreme Court has, in effect,

construed (in their “substantive” sense) to mean that by no means

is every law infringing on a Bill of Rights interest unconstitutional,

but only those for which a sufficient public justification cannot be

shown for the infringement. Usually, that means showing a

“rational” or “substantial” relationship between the infringement

and an intelligible or “important” (and constitutionally

permissible) state goal. Given that Americans uniformly hold the

protection and promotion of individual liberty and managerial

efficiency to be true and weighty goals of the state, one may be

confident (heaven help us otherwise!) that the great bulk of our

common law would easily survive these tests.

Nevertheless, our judiciary has, on the whole, declined to go

the functionalist route. Our state action doctrine is, interestingly,

both purposivist (based on a transtextual political theory) and—

predominantly, not uniformly—formalist (pivoting on factual

determinations having little or nothing to do with the motivating

political theory).

The case of Blum v. Yaretsky36 provides a dramatic, but not

atypical, illustration of this point. The salient facts of the case are

that “a provision of the Bill of Rights binds a natural or a juristic person if, and to the

extent that, it is applicable, taking into account the nature of the right and the nature of

any duty imposed by the right.” Id. § 8(2). It then immediately goes on to suggest that the

natural and usual form of such a “horizontal” application will be for a court to “apply, or if

necessary develop, the common law” to bring it into concord with “the spirit, purport, and

objects” of the Bill of Rights. Id. § 8(3). The South African discussions and debates refer

to this technique as “indirect horizontality.” See, e.g., Du Plessis v. De Klerk 1995 (8) 34

(CC).

35 S. AFR. CONST. ch 2, § 36(1). The provisions on application of the South African

Bill of Rights to “natural and juristic persons” expressly provide that courts “may develop

rules of the common law to limit [any] right [held thus applicable], provided that the

limitation is in accordance with section 36(1).” Id. § 8(3).

36 457 U.S. 991 (1982).
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these: presumably for reasons of political morality, Congress

decided that the government would take responsibility to pay for a

decent level of medical services for the poorest Americans—

hence, the Medicaid program. Medicaid pays for nursing home

services when needed, but the law requires nursing homes

receiving public reimbursement for Medicaid patients to conduct

periodic reviews of patient needs to determine whether less

expensive forms of treatment would suffice. A nursing home that

is found not to be in compliance with this governmentally imposed

“utilization review” requirement risks losing all its revenues from

Medicaid—which, for many nursing homes, means most or all of

its revenues.

In the Yaretsky case, a doctor employed by a nursing home,

conducting one of the state-mandated reviews, determined that a

particular patient should be released from the home to a less

intensive and expensive mode of care.37 The patient complained of

denial of a set of entitlements to participate in the doctor’s

decision-making—through notice, argument, etc.—that we call

“procedural due process,” and that is constitutionally guaranteed

to all who stand exposed to impairment of significant entitlement

at the hands of the state. The Supreme Court concluded that the

due process guarantee had no application to this case because the

case was not one of state action. Specifically, the decision in which

the patient sought participation—the decision about the patient’s

medical needs and the future course of the patient’s care—was

“made by physicians and nursing home administrators, all of

whom are concededly private parties.”38

What is so striking about this case is not that the Court’s

decision went against the claim of unconstitutional infringement of

a due process right. It is that the decision did so by treating as

pivotal a fact that seems utterly beside the point of the patient’s

claim. Had the examining doctor been on a state payroll—had he

or she been one of a corps of state-employed medical inspectors

sent out to review Medicaid nursing home placements using, in

each case, his or her own best medical judgments—the Court’s

state action decision would have gone the other way. But if you

look again at my list, above, of the six reasonable considerations

that obviously compose the political theory that motivates the

state action idea in the first place, you will easily see that not one

of them cares a hoot about whether the deciding doctor in a

particular case was a public employee, a private employee, or an

independent contractor.

37 See id. at 991.

38 Id. at 1005.
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In this regard, the Yaretsky case is representative, not

exceptional. It exemplifies what our state action doctrine is like on

the whole, how it works on the whole: Was the one who did the

dirty deed a government official or employee? That is the pivotal

question, according to state action doctrine. If the answer is no,

then the case has to be highly exceptional to bring the Bill of

Rights into play: the government must have abdicated to private

parties its most central responsibilities of order-maintenance or of

umpiring the electoral process that lies at democracy’s heart; or it

must have ordered (or pressured or goaded) the private actor to

do the oppressive act; or the government, by publicly collaborating

in the act of racial exclusion, must have connived actively, and

most obnoxiously, in the perpetuation of an apartheid system.

Such a doctrine stands in striking contrast to the South African

approach of imposing on the judiciary a duty, at every turn, to

bring the “spirit, purport, and objects” of the Bill of Rights to bear

on the general, background, “private” law of the country.

It thus appears that political theory (a “moral reading” of the

Constitution) can no more fully explain the prevailing formalism

of American state action doctrine than can textual compulsion. A

further explanatory factor is also evidently at work; namely, a

prevailing sense of urgency about avoiding, at all costs, any

blurring of a clean, categorical division of social life between one

sector, in which individual freedom takes strongly presumptive

precedence over the fear of power, and another, in which the

priorities are reversed. What can the point of American state

action formalism finally be, if not to block the law from endorsing

any idea that the dangers to human thriving respectively posed by

governmental and private power may not be so clearly

differentiable after all? And what, then, is the source of that

motive? Might it be, perhaps, a kind of Lockean Manicheism—an

exaggerated, overblown sense of moral opposition between the

two zones, or realms, of state and society, where the former is

conceived as a regrettable but necessary zone of compulsion and

domination, and the latter as the only true zone of freedom?

Our language has a word for this kind of conceptual

hypertrophy—ideology. And now I can speed toward my

conclusion. The prevailingly formalistic American state action

doctrine, I am suggesting, is, in significant degree, ideologically

motivated. It is not my purpose right now to make that a ground

of criticism of the doctrine. I do not mean to imply that ideologies

may not reflect real and searing human experience, or that they

may not serve benign social purposes, and I am not now arguing

that the apparent ideological inspiration of current American state
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action doctrine makes the doctrine wrong. I wish only to suggest

that it makes it potentially radically unstable under pressure of

such novel developments in civil society as massive privatization.

Granted, ideologies are not like soap bubbles, ready to

explode at the slightest touch; they are much more resilient than

that. But there is one respect in which they are like the bubble (or

a tough-skinned balloon): once the air starts to go out of them, it

may go out fast. Ideologically inspired legal doctrines would seem

to be highly leveraged investments, exceptionally vulnerable to

margin calls. Any given extent of the visible progress of

privatization in our society might, or might not, have the effect of

bursting (like a bubble) the idea of a categorical difference

between public and private power. If it did have that effect, our

prevailingly formalistic state action doctrine might in short order

become a Lochner-like relic, and our future legal history in this

respect might look a lot like the one on which South Africa is

apparently already launched. If it did not—if, in the face of

massive privatization, the ideology held—the fate of relic-hood

might be reserved for a different object. In that case, the relic

might turn out to be, for all intents and purposes, the Bill of

Rights.

I have suggested that state action doctrine, as we currently

know it, represents a kind of conceptual wall of separation

between society and state—a wall that fences society out of, while

fencing the state within, the reach of a certain regulatory scheme,

the Bill of Rights. The wall is the boundary between the space

(state) in which the Bill of Rights applies and the space (society) in

which it doesn’t. The pressures of massive privatization, I have

said, might cause the boundary—the wall—to shift sharply into the

society space, bringing some or much of that space newly within

reach of the Bill of Rights. But with equal logic, I have also said,

the location of the boundary might stand fast under privatization

pressures, and the result then—as the state space became

increasingly voided of socially significant activity—would be a

major practical contraction, as opposed to a conceptual (and

maybe also practical) expansion, of the application of the Bill of

Rights. Which way it goes, I have said, would seem to depend on

the resilience of the ideology of state-society separation that

inheres in state action doctrine as we currently know it.

I want to conclude by asking, briefly, what happens if we try

to apply a similar framework of thought to prediction of the

constitutional-legal effects of the pressures of globalization. The

relevant “choice” for domestic constitutional law, as I described it

earlier, is one of extending the reach of municipal regimes for
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primary legal ordering beyond hitherto recognized or accustomed

limits of offshore ramification. If so, a logical indeterminacy,

similar to the one we noticed in the case of privatization, must

attend prediction of the doctrinal consequences of massive

globalization. At one possible extreme, the one that occupied us

in Part I, the result might be a practical withdrawal of municipal

schemes of regulatory and background law from the globalized

fields of activity, even from specific acts and events within those

fields that occur within municipal territory, leaving only general

background law from the ius gentium (or whatever) to occupy

those fields. At the other possible extreme, though, the result

might be a simultaneous offshore extension of every nation-state’s

municipal schemes of regulatory and background law, a bonanza

for any of us who gets paid for figuring out choice-of-law

conundrums.

Why is the first (withdrawal) possibility even on the table?

How might such a result come about? In the simplest case, it

would come about through actions of nation-state legislatures,

under persuasion or pressure from domestically domiciled

managers, investors, and maybe even workers complaining of

entanglement in multiple and conflicting regulatory schemes or of

unfair—or at any rate devastating—competition from production

conducted abroad under lower and cheaper standards of wage and

hour, workplace safety, public health, environmental, and other

regulation.

In a more complex and theoretically interesting case, the

withdrawal result would come about through ideological pressure

exerted, in part, through domestic constitutional law—by decision,

in part, of the domestic constitutional court. Perhaps it would

come to seem a kind of unreasonable, arbitrary, confiscatory,

officious meddling for a domestic government, in a globalized

market, to subject domestic economic activity to regulatory

burdens that perhaps cannot lawfully be extended to the bulk of

the competition: Lochner redivivus. Such thinking, of course,

could also play a part in legislative decisions to deregulate in the

face of globalization, even if the constitutional court withheld its

hand from the fray.

CONCLUSION

I have now done all I can to suggest the possible existence of

what I referred to earlier as an ideological bridge between the

scope-of-application questions respectively presented to domestic

constitutional law by massive privatization and massive

globalization. Here is a final look: if, in the United States, we were
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to observe the formalistic state action doctrine holding steady

against the pressures of privatization, that would be a sign of the

strength of a Lochner-ite ideological tilt, giving us some reason to

expect to see what I’ve been calling the withdrawal result under

pressures of globalization. Conversely, legislative and judicial

refusals of withdrawal of domestic regulation under pressures of

globalization would be a sign of an opposite ideological tilt, giving

us some reason to expect breakdown in state action formalism

under pressure of privatization, accompanied by greatly expanded

horizontal applications of the Bill of Rights.
