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Astrologers tell us that the approaching new millennium will be the "age of Aquarius." Social scientists and kindred pundits tell us it will be the "age of information." The new age could be both: an Aquarian age of harmony and understanding produced by pervasive information technologies and services. I know of no astrological authority for such a convergence, but there does seem to be quite a lot of mundane support for it in the current outpouring of writing about the brave new world of bit streams coming our way.1 The now [*pg 900] ubiquitous metaphor for these new bit streams is the "information superhighway," a metaphor that promises to transport us into a brave new world of conveniences, with new ways of doing the quotidian tasks of modern life: telecommuting, telebanking, teleducation, telemedicine, teleshopping ("tele-" has become the most overworked preface in the English language). There is a supplemental trope for part of this highway -- "cyberspace." This term conveys connotations somewhat different from those of the highway, but the glittering promises made in its name are very similar.2 

The flip side of every promise is a threat, as the Chinese taught us with their memorable curse about living in interesting times. New technology is always a mixed blessing, and for everyone who says "yea" there seems to be someone who says "woe." The invention of telephony was a breakthrough in communications, but some thought the telephone was just an "electrical toy;"3 to this day there is probably no one who has not had occasion to curse its unique ability to interrupt our privacy.4 Television broadcasting intensified the contrast between good news and bad news. The good news: here was a medium that brought entertainment and information into every home.5 [*pg 901] The bad news: most of it was bad entertainment, and the information wasn't very good either.6 Now we have the Internet, a unique combination of telephony and television, assisted with the manipulative, creative power of the computer -- a medium that exponentially extends the good and the bad of its electronic predecessors. 

Currently, the bright side of the information age holds the upper hand. Orwell's dark vision of new information technologies has revealed itself to be the product of a sensitive but overheated imagination.7 Even so, many thoughtful social commentators are nervous still about the cultural and social effects of the new tele-world.8 I do not intend to explore all of the social and cultural consequences of the new age; this Essay is merely about one particular impact -- the effect of new age technology, and possibly new age values, on old free speech traditions and culture. I make this distinction mindful that, to some degree, the free speech issue here is merely a lens through which I view the wider cultural and social consequences of the new age. To a degree quite different from free speech discourse centered on traditional media -- most notably print -- commentary on the "electronic First Amendment" is transparently revealing of underlying attitudes about the technology itself. Perhaps that is what Marshall McLuhan meant when he said of television that the "medium is [*pg 902] the message."9 In all events, the electronic media do seem unique in their power to evoke the aspirations and anxieties of the modern age, and the debate over First Amendment protections has become our principal social framework for expressing them. 

I want to frame the discussion with a concern raised over a decade ago by political scientist Ithiel Pool in a book with the hopeful title, Technologies of Freedom.10 Pool's book suffers from a poor grasp of First Amendment law,11 but it makes a provocative argument about the impact of the rise of electronic technologies on First Amendment values. Somewhat simplified, the argument goes as follows: the increasing dominance of electronic media means a diminution in the social role of traditional nonelectronic media (principally print); the electronic media has grown up in a culture of regulation that withholds from them the degree of First Amendment protections accorded their nonelectronic predecessors; as the regulated electronic media either crowd out or marginalize the older media, they also thereby alter the libertarian culture of the First Amendment. Instead of being "technologies of freedom," the new electronic media could be a Trojan horse used to smuggle an army of regulators past the gates of the First Amendment. 

Pool assumed that the print model of free speech is the correct baseline for First Amendment analysis. This premise is not self-evidently correct, though it is the reigning assumption of mainstream First Amendment thought. Even accepting Pool's argument that new electronic technologies might change our First Amendment culture, it does not follow that we have to be anxious about it. The emergence of an electronic culture might be a good opportunity to take a fresh look at what our First Amendment values should be in the new age. That fresh look does not necessarily entail special treatment for [*pg 903] electronic media; it might suggest revised treatment of all media.12 But such First Amendment revisionism calls for high theory which is, for the most part, beyond my ambition here.13 I have tried to avoid the temptation to formulate a general theory of the First Amendment. I only want to sketch the contours of the new electronic First Amendment and how it compares to the more traditional print model. By "sketch" I do not mean to suggest a purely descriptive account; it is hardly possible to embark on this subject without engaging one's normative biases, and mine are quite evident throughout. As will also be evident, however, my normative judgments fall short of any clear theory about how the First Amendment should relate to media regulation. 

I begin in Part I with a short overview of traditional mass media regulation as it bears on the subject. To call mass media regulation "traditional" may seem peculiar, since virtually the entire history of this regulation can be recalled by persons still living. However, within this short history one can easily separate older forms of regulation and older regulatory rationales from newer ones. Electronic media regulation emerged with the development of radio, and more particularly with radio broadcasting. The forms of regulation associated with broadcasting -- notably administrative licensing and attendant public service obligations -- I call "old." In some measure, these forms of regulation are still in place, but they have a musty odor. The theory on which these forms of regulation rely -- resource scarcity -- is even more stale, despite the fact that its chief source of constitutional [*pg 904] authority, Red Lion Broadcasting Co. v. FCC,14 is only thirty years old. 

Traditional regulation began to fade in the 1970s. By the 1980s, a Federal Communications Commission (FCC) chairman could publicly ridicule public interest regulation for television by remarking that television was just another appliance, a "toaster with pictures."15 Though his quip drew criticism from politicians and assorted other true believers in traditional regulation, it reflected a new attitude toward electronic media regulation and a new reality about the electronic media. The new attitude was that the public interest obligations which the FCC had long promoted, albeit had indifferently enforced, were no longer very important. A major reason for the new attitude was the emergence of broadband media, primarily in the form of cable television. Cable was supplanting conventional, single-channel broadcasting -- and with it the foundation on which the public interest obligations had been laid. If it had ever made sense to predicate regulation on the theory that media were using a "scarce resource," the radio spectrum, it no longer did. 

The end of scarcity did not mean an end to regulation. A world of plenty created new problems for regulators to worry about, which brings me to Part II of this Essay, in which I discuss the relationship of economic regulation to the First Amendment. To an outside observer with no particular stake in the broadcast regulatory system, the emergence of cable as a program distribution medium might seem to be the occasion for a critical rethinking of a regulatory system that had been based on spectrum scarcity. But social policies never work on a clean slate. Policies adopted in 1934 to solve the problem of scarcity -- policies to which the FCC had devoted its energy and its affections for more than three decades -- became outdated by the early 1960s, when the Commission first undertook to regulate the emerging cable industry. Cable was a double threat to the FCC. Most obviously, it threatened the broadcast industry -- at the time the FCC's most important client. It also threatened the regulatory structure that the FCC had created around broadcasting, a scheme of local stations purportedly broadcasting in the public interest, under the watchful eye of the FCC. There is a great irony here: preserving the effective over-air use of the radio spectrum had been [*pg 905] the basis of regulatory policy, but once the policy was established it became an end in itself, to be preserved even against a new medium that eliminated the need for the policy in the first place. Unfortunately, regulators have many sensibilities, but a sense of irony is rarely one of them. The Commission had so identified its regulatory mission with the character of the broadcasting industry that it necessarily perceived any threat to the latter as a threat to the former. 

The story of cable television regulation is only in part a First Amendment story. Most of the regulation is pure economic regulation that only incidentally affects free speech interests because the regulated firms are part of the electronic "press." Such content neutral regulation presumably does not trigger the high degree of concern reserved for "content regulation."16 Unfortunately for the cause of legal certainty, it is not always easy to tell what counts as "content" or "neutral," as a sampling of Supreme Court opinions will show.17 In the Turner Broadcasting cases, the Court split 5-4 in 1994, and again in 1997, on whether requiring cable operators to carry local broadcast signals on demand (the so-called "must-carry" rules) were content regulation.18 A majority of the Court found they were not, and sustained the regulations as justified by a substantial governmental interest.19 

I question the substantiality of the government's interest here, but I do so mainly as a bridge to a larger question about the role of the First Amendment in constraining economic regulation of media. One of the things that all members of the Court agreed upon in the Turner cases is that the rationale for regulation of cable "speech," or speech-related activity, could not be the old scarcity doctrine. The Court rejected the application of a scarcity rationale for cable regula- [*pg 906] tion in Turner I.20 Although the Court declined to treat cable as a simple electronic newspaper, on the ground that it exercised greater control over public access to information than that analogy would suggest,21 cable industry representatives took some comfort in the Court's rejection of the scarcity argument, which implied a higher standard of First Amendment protection for cable than for broadcasting.22 That comfort was not long-lived. In Turner II, the Court applied a new standard for cable, based not on scarcity, but on other assumed special properties23 -- which effectively meant that cable would remain a heavily regulated industry. 

An electronic First Amendment not based on scarcity originated before the Turner cases. The FCC, Congress, and the Supreme Court had previously constructed a new argument for regulating electronic media based not on scarcity but on their pervasive impact and their accessibility to children. This is the third Part of my Essay. The pervasive impact argument, first raised in the Pacifica24 case in 1978 in the rather trivial context of radio talk shows, has now become a central foundation for regulation of program content. In the new world of electronic plenty, the impact and accessibility arguments supplant the old scarcity argument. But not entirely: in the same term as Turner II, the Court in Reno v. ACLU25 decided that the most pervasive medium of all, the Internet, did not fall within Pacifica's ambit.26 

At this point it is hard to resist the old Abbott and Costello line, "who's on [F]irst?" This brings me to Part IV of this Essay, which also serves as a conclusion even though surprisingly few things are concluded. At least part of the Chinese curse of "living in interesting times" is that the times are changing so fast it is hard to keep up. This is a commonplace of the information age. It is not merely a matter of figuring out how new things will change the patterns of our activities; it is also a matter of trying to imagine how they will change the patterns of our thought. New age thinkers tell us that the Inter- [*pg 907] net in particular will change the way we think about information and communications, and in turn the way we think about the law of information and communications -- the First Amendment included.27 They may be right; given a long enough time span, everything changes. But this is not an essay in futurology. I confine myself here to commenting on Ithiel Pool's anxieties about the First Amendment as we see it unfolding in the present age. 

Speaking normatively, I think we can be confident that this near-term future is much less dark than Pool feared it would be. It is also more complicated, and at least part of that complexity can be traced to changes in the character of media. Speaking predictively, Pool's anxiety about the future of free speech is hard to justify. The legacy of the new information age may be more regulation, but in a curious way it may also be more First Amendment intervention, more judicial scrutiny at what were once considered the margins of free speech. I have in mind here the expansion of First Amendment doctrine in areas of economic regulation, as represented by Turner for instance. 

In recent years, some scholars have urged policymakers to revive of older types of regulation in the name of advancing new-age visions of community, civic virtue and the like.28 To take that plea seriously requires either amnesia29 or a very imaginative reconstruction of what those older regulations were and what they did, and did not, accomplish.30 A look at past regulation, and its contemporary residues, suggests at the very least that there is not a strong political stomach for active regulation of the kind that could make much difference. You can, of course, make of that a good story -- regulation won't do much harm -- but the other side of that coin is that it won't do much good either. 
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I. MADISON IN THE AGE OF MURDOCH

When Ithiel Pool wrote about the decline of the First Amendment in the electronic age, some of the regulation that vexed him was already in steep decline. Still, from his perspective, in the mid-1980s, there was enough of it yet on the books to give some credibility to his complaint. Electronic communications have always been subject to regulation different from that applied to other forms of communications. Except for early telegraphy, all electronic media have been subject to regulation from their adolescence -- indeed, in the case of broadcasting, you could say from its infancy. To be sure, in recent years the burdens of regulation have relaxed for all media, but the basic regulatory framework is still in place, and so is the legal culture that put it there. If the mere existence of regulation is considered a compromise of basic First Amendment values, Pool was correct in his anxiety about the impact of the electronic future on free speech. 

A closer look at the past and present character of regulation suggests that regulation has always been less threatening to free speech values than Pool and other First Amendment advocates have made it out to be. In fact, much of the explicit regulation of media speech has been fitful, the product of occasional pressures on the FCC that have run their course in rather short order. Even accepting the traditional protections accorded print media as the baseline norm of constitutional protection, the regulation-driven deviation from established free speech values has been quite limited, more a threat than a reality. Threats by themselves can alter behavior, of course, but only the most morbidly timid would sacrifice anything important to a threat, like this one, that had little chance of being carried out. 

A. The Order of Things

The controversy over a distinctive set of First Amendment protections for electronic media was surprisingly slow to develop. Perhaps this slowness simply attests to the fact that the jurisprudence of the First Amendment is itself coevolutionary with the jurisprudence of the electronic media, and that the contrast between the electronic First Amendment and its traditional print counterpart has grown much sharper over time.31 It may also attest to the fact that the mere [*pg 909] existence of regulation, particularly licensure, can dull the appetite of those who are regulated for freedoms enjoyed by others who are not. There are tradeoffs, after all. A little freedom can go a long way when the regulated community is as handsomely compensated, in the form of regulatory restrictions on competition and corresponding monopoly rents, as the electronic media have been. 

Be that as it may, it is striking that the Supreme Court's authoritative declaration of the principle by which broadcasters were subject to content controls did not come until 1969 in Red Lion Broadcasting v. FCC,32 more than fifty years after the Radio Act of 192733 authorized broadcast regulation. Even then the Court did not clearly establish the difference between broadcasting and print. All the Court said in 1969 was that broadcasters could be required to provide a right of reply to a personal attack34 -- one of several requirements contained in the FCC's fairness doctrine. It was not for another five years that the Court clarified the special nature of broadcasting. In Miami Herald Publishing Co. v. Tornillo,35 the Court summarily struck down a state right-of-reply law36 that, in broad outline, was similar to the FCC rule contested in Red Lion except that it was applied to a newspaper.37 Though the Court in Tornillo did not bother to explain the different treatment (Red Lion was not even cited), its primary rationale was that the broadcast media were publicly licensed to use a scarce natural resource, the radio spectrum, while print media were not.38 

Whatever credibility the scarcity rationale may once have enjoyed, it no longer enjoys it. Today, the scarcity argument for broad- [*pg 910] cast regulation is widely scorned,39 and it is clear that the "natural" resource limits on broadcasting have been less constraining than the economic limits have been on nonbroadcast media.40 Even those who advocate some discrimination between print and electronic media do not attempt to support disparate treatment on Red Lion's scarcity rationale.41 

In 1984, the Supreme Court itself noted this criticism and indicated a willingness to reconsider the scarcity argument if given "some signal from Congress or the FCC" that it was appropriate to do so.42 Congress has yet to send a signal, but the FCC sent one in 1987 when it suggested that the increased availability of electronic media,43 "together with the unacceptable chilling effect resulting from . . . the fairness doctrine, form a compelling and convincing basis on which to reconsider First Amendment principles . . . ."44 In affirming the FCC's decision, the Court of Appeals for the District of Columbia [*pg 911] Circuit did not confront the question whether Red Lion was still good law, though its approval of the FCC's reasoning on the public interest point at least implicitly cast doubt on the continued validity of Red Lion's rationale.45 

If the scarcity doctrine is moribund, however, the last rites have yet to be said. A 1996 court of appeals decision held that, in imposing public interest responsibilities on satellite broadcasters, scarcity could still be invoked to fend off constitutional objections.46 One might see the court's opinion as a confirmation of Yogi Berra's edict, "it ain't over 'til it's over." Nevertheless, for most practical purposes I think it's over for the scarcity rationale. 

Though the scarcity argument has been thoroughly discredited in the eyes of most scholars (and, importantly, in the eyes of the FCC itself), there is a school of thought that differential treatment of broadcasters can yet be justified on the ground that, scarce or not, the airwaves are public property.47 According to this view, the government can condition use of the airwaves just as a private property owner could condition use of her property.48 The reference to public ownership of the spectrum is a common locution, but it has generally been used as simply another way of articulating the scarcity argument -- the notion being that because the frequencies were scarce, [*pg 912] their use had to be licensed and the licensing power was tantamount to public ownership of public property. As a mere trope for regulatory power, the reference to "public property" is innocuous; but if it is allowed to float off by itself as an independent ground of regulation, it becomes a mischievous confusion. The "spectrum" is merely a way of describing the forms of electromagnetic radiation; it is not a thing but a force (or more precisely a "disturbance in the force," to employ Star Wars terminology). Neither the means of radiation -- a radio transmitter -- nor the medium of conduction -- space -- have ever been regarded as public property.49 Saying that the government owns "property" in the spectrum is simply a way of describing the government's control of the uses of radio frequencies, in space,50 in order to prevent what the common lawyer might call a nuisance and an economist would call an "externality." The government has long had laws controlling such externalities; zoning laws are the classic example. However, as far as I am aware, those laws are never characterized as an exercise of public ownership rights by the government. 

The choice of fictions, between "scarcity" and "public ownership," may no longer matter, if indeed it ever did. The so-called "public interest" responsibilities of broadcasters have always been lightly enforced even when they were publicly proclaimed. Today they are scarcely given lip service. I shall not review the FCC's regulatory efforts in detail; a few of the highlights will suffice to make the point. 

B. Entertaining Public Needs

There was a time when the FCC went to some pains to give exact instructions to broadcast licensees about their public interest obligations. The most detailed instructions were contained in the so-called En Banc Programming Statement51 in 1960. Like all pronouncements [*pg 913] before and since on the general program service obligations of licensees, the 1960 pronouncement emphasized that the licensee must affirmatively seek to ascertain and serve the needs of its community of license. The Commission acknowledged -- it could hardly deny with a straight face -- that most television programming was produced by networks for a national audience.52 Nevertheless, it continued to insist that the licensee be responsive to local needs, at least in regard to nonentertainment programming. It identified a laundry list of program categories that it deemed to be part of a balanced portfolio of programming: 

(1) opportunity for local self-expression, (2) the development and use of local talent, (3) programs for children, (4) religious programs, (5) educational programs, (6) public affairs programs, (7) editorialization by licensees, (8) political broadcasts, (9) agricultural programs, (10) news programs, (11) weather and market reports, (12) sports programs, (13) service to minority groups, (14) entertainment programs.53

The list is remarkable for its comprehensiveness, but more so for its irrelevance, for it was never meaningfully enforced. Though the 1960 En Banc Programming Statement remains the official statement of programming policy, the Commission has never bothered to bring it up to date, probably because it recognizes that it never was in touch with reality. The Commission no longer requires from licensees, as it once did, a detailed specification of program types and the amount of time devoted to each.54 Indeed, the only program information currently required on licensee renewal forms is a summary of programming devoted to the educational and informational needs of children.55 Even information about the licensee's local programming no [*pg 914] longer need be provided, despite the fact that locally oriented service has been the central foundation of broadcast frequency allocations and licensing policy, and continues to be invoked whenever the conventional broadcast industry is threatened by other media, as I shall discuss more fully later.56 

Although the Commission has generally eschewed regulation of entertainment programming on the notion that the market can take care of it, that notion has been challenged by others who have demanded regulatory intervention to correct some perceived market failure. The most noteworthy illustration of such a challenge is the controversy over radio program formats which emerged in the 1970s. In itself, the controversy was a teapot tempest that would scarcely warrant attention but for the fact that it perfectly illustrates how easily the seed of pointless meddling germinates in a regulatory climate. It began when a handful of radio stations sought to change their program format or "style" from one type to another -- for instance, from classical music to top 40. The occasion for the change varied; sometimes it involved a change of station ownership, sometimes a reassessment at the time of a license renewal. The reason for the change was always the same: the old format did not attract as much audience (hence advertising revenues) as could the new. As might be expected, the audiences for the old formats were discomfited by the loss of their favorite programming, and where the lost programming was not replicated by other stations in the market, the listeners complained to the FCC about their loss of a "unique" program service. Ostensibly, the listeners wanted the FCC to set the matter for a hearing. The Commission resisted this idea on the simple ground that there was nothing to hear. It maintained that it had no right to interfere with licensee program choices made in response to market demands. 

The court of appeals in a series of decisions disagreed; it held that the Commission must hold a hearing to determine whether the old formats were financially viable, and whether the public interest required their continuation.57 The Commission continued to resist, [*pg 915] and finally managed to get the Supreme Court to review the issue.58 The Court agreed with the Commission that, in the area of entertainment programming at least, the market was a better regulator of program choices than the Commission.59 The Supreme Court's decision effectively brought the decade-long debate between the FCC and the court of appeals to a halt. Today, the episode has been all but forgotten; it is remembered mostly as a quaint episode in the history of broadcast regulation. 

And so it was. There was never a great danger that anything consequential would come of it. At most, the quest to preserve unique formats was a desperate attempt by small groups of radio listeners to resist the market forces that imperiled their listening preferences. Yet, as I suggested, the episode illustrates how easy it is to generate preposterous demands for regulation. I should emphasize here that those who demanded continuance of the unique formats were not crazy. The average member of these groups would rank well above the average of the population on all indicators of social respectability and general "soundness;" by and large they were people who preferred Mozart to Michael Jackson -- no craziness there. Nor were they silly. They asked only that: one, the Commission should hold a hearing to consider the question of economics, and more generally of the public interest; and two, the FCC should consider whether there was a market failure arising from the fact that the market forces that were driving format choices were skewed by advertising which discriminated against "demographically" less desirable groups such as the young, the old, and the poor (the demographic mainstream being the yuppie).60 Finally, there was some precedent in support of such regulatory intervention, since the Commission routinely intervened to ensure balance and diversity of ideas in nonentertainment programming.61 

Though the arguments are not silly, they are a little disingenuous and a lot flawed. The process point is superficially appealing, but on [*pg 916] full reflection it proves to be rather vacuous. There is no point to holding a hearing unless there is some credible basis for evaluating the facts to be disclosed. The court of appeals wanted the Commission to consider the financial viability of the old format.62 But to what end? The Commission had no regulatory standards by which to judge the superiority of competing program formats.63 Nor did it have standards to decide whether a radio station was making a reasonable profit. If the Commission were to establish such standards, simple equity would dictate that all stations be treated the same; the FCC could hardly have made a single station bear exceptional financial burdens (lost profit) because it happened to have picked a unique format. The market failure argument is disingenuous since there was nothing to suggest that those who appreciated unique formats were among those disadvantaged by advertising demographics. In any case, the idea that the Commission should correct for demographic skew in audience ratings is pregnant with potential for regulatory mischief. No one would suggest that the FCC should review network television to make sure that it is not being unduly influenced by demographics. But it is hard to see how to resist the logic of the demographics argument once it is accepted as a basis for regulatory intervention. The third argument, from nonentertainment precedent, is more plausible, but it is also off the mark to the extent that it was based on the Commission's general rules governing diversity and program balance. At the time of the unique format cases, the Commission was in the process of abandoning general regulatory surveillance of nonentertainment programming, as the Supreme Court noted in WNCN Listener's Guild.64 

The radio format controversy is interesting in part because it illustrates that the time for correcting asserted market failures and thereby promoting general program diversity has passed. The proliferation of radio stations and the emergence of broadband television via cable and satellite has made it all but impossible to sustain any public passion about the need for bureaucratic promotion of greater entertainment choices. Critics may decry the lack of cultural quality in television programming. They may associate this perceived short- [*pg 917] age of quality programming with the lack of choice -- the endless repetition of sitcoms, stock World War II film, nature documentaries, sports events and talking-head interview shows. But the reality is that the present array of programming available on television in the course of any given week is quite diverse. There is something for every taste, even if those who have good taste do not easily find enough to please their palettes. Whatever may be television's faults, the absence of diversified programming is not one of them. 

Though enforcement of public interest programming in general has faded into insignificance, the FCC and Congress have persisted in their efforts to extract from broadcasters an affirmative commitment to the needs of children. I say "needs" of children advisedly; it is not a matter of requiring broadcasters to offer what children want -- A.C. Nielson does that well enough. What Congress and the FCC want is programming that will edify, a category of programming they have long thought to be in very short supply. For many years, the FCC pursued this objective by cajolery, without success. In 1990, Congress intervened with two directives. The first was a specific limitation on the number of commercial minutes that could be broadcast in children's programming. The second was a directive to the FCC to promulgate specific rules requiring television licensees to present educational programming designed for children.65 To implement the latter, the FCC sought a voluntary commitment from the industry. The National Association of Broadcasters (NAB) and the major television networks refused to give one. They refused, that is, until the issue became intertwined with the FCC's plan for conversion to digital television. 

The digital television story is fascinating in its own right, but it is too complicated to relate here.66 It is enough simply to summarize those parts that are directly pertinent to children's television.67 As part of a plan to convert present analog signals to digital, the FCC developed a plan calling for all existing broadcast stations to get a second channel on which to begin simulcasting in digital format for a transitional period, during which there would be a gradual shift from [*pg 918] analog to digital.68 As this plan was being developed, the returns from the FCC's newly authorized auctioning of unassigned frequencies (outside the broadcast channel allocations) were coming in, and they were stunning.69 When the FCC announced its plan to give a second television channel to broadcasters to facilitate a move to digital television, eyebrows everywhere lifted. The Commission's staff had itself roughly estimated that the new channel would bring between $11 and $70 billion at open auction.70 

The FCC could not, at that time, auction the second channel to broadcasters. In 1993, when Congress gave the Commission authority to auction unassigned radio frequencies, it stipulated that those frequencies were to be used in services for which the licensee was to, or was likely to, receive compensation from subscribers.71 This stipulation precluded the FCC from auctioning channels into use for conventional, free, television service. The law could be changed, however, and deliberations on the Telecommunications Act of 199672 provided a timely occasion for doing so. Timely, but as it turned out, not politically convenient.73 The FCC's chairman sought to mollify [*pg 919] critics of this "giveaway" by insisting that the broadcasters ought to give something in return for the new channel -- specifically, educational children's television and free air time for political candidates.74 The first was forthcoming. Faced with the possibility of having to buy the second channel, the major networks agreed to provide at least three hours per week of children's educational programs.75 

To date, the children's television episode appears not to have raised any First Amendment concerns, even though the FCC's role in persuading the networks to commit to three hours of children's television is strikingly redolent of the family viewing hour episode of the mid-1970s which did generate such concerns.76 The family viewing hour was an effort to provide a kind of viewing sanctuary in the early part of the prime time viewing period when parents and their children could watch television together without encountering adult programming deemed unsuitable for family viewing. After exhortation by the FCC's chairman, the NAB and the networks agreed to adopt a self-regulatory restraint on the presentation of such adult programming. The policy was challenged by a group representing Hollywood program writers and a program producer (Tandem Productions, which produced "All in the Family"). This group claimed that the "voluntary" policy was in fact the product of unconstitutional influence by the FCC's chairman. The District Court for the Central District of California found that the FCC chairman's actions implicated the entire Commission, and violated the First Amendment, giving [*pg 920] rise to an action for damages.77 The Court of Appeals for the Ninth Circuit vacated and remanded on the ground that, for reasons of primary jurisdiction, the claim should have been first addressed to the FCC, for it to determine whether the chairman's actions went beyond legitimate persuasion to become coercive censorship.78 On remand, the NAB Code was dropped, and the FCC found the (former) chairman innocent of coercion.79 

The constitutional issues raised by the family hour controversy and its more recent avatar, the children's hour(s), seem to be the same. The fact that the former was negatively articulated in terms of what should not be in prime time, whereas the latter is affirmatively articulated in terms of what should be on the air, is purely a semantic matter. Insofar as each policy influences program choices, each has affirmative and negative effects. The important question for both is whether the fact that the government has produced the influence by means of bargaining, rather than by simple command, eliminates the First Amendment problem with government influence over program choices. 

This is a hard question. At the outset, notice that the distinction between "bargaining" and "commanding" is conceptually malleable in a context where regulatory commands are linked to the regulator's control of a valuable resource. For instance, suppose the FCC directs a broadcast licensee to present, or not present, a particular type of program as a condition of its receiving (or keeping) its license to use assigned radio frequencies. Some would see this directive as simply an exercise of ownership, part of a lease or sale agreement governing the disposition of the frequencies. I said earlier that this way of rationalizing the regulatory power is analytically flawed.80 The government should not be allowed to finesse questions of public rationality and legitimacy by hiding behind a metaphor of ownership. 
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Still, the government surely has some bargaining prerogatives. Such prerogatives are, after all, an attribute of power, and within some (poorly defined) domain, the government's power here is indisputable. The government may not really own the radio spectrum, but unquestionably it has the power to create a set of use rights -- property rights, if you like -- to ensure effective use of the spectrum commons. Among other things, this power presumably entails a power to sell those use rights -- not as an incident of ownership but simply as means of distributing the rights to the users that value them the most. If it has that power, then does it not also have the power to arrange to take payment in kind rather than in coin, to trade spectrum rights for some form of programming instead of dollars? 

It will be seen at once that we have now ventured into an area beyond First Amendment concerns, into the jurisprudence of so-called unconstitutional conditions.81 This is the true Okefanokee of constitutional law, and if we were to proceed much further into this swamp, we might never emerge. Let me simply raise a few questions and make a few quick comments on them. 

First, it is important to emphasize the scope of the question as it bears on regulation of the electronic media. The scope is not limited to broadcast media; it is not about the government as owner, and it is not limited to the creation of things called property. The question of whether, when, and how the government may bargain for certain outcomes can arise in virtually any context where the government has something to give or withhold -- employment, welfare benefits, licenses, the risk of varying penalties for public offenses. This is obvious; I mention it only because it is necessary to separate this question of government bargaining from the metaphysics of the radio spectrum and the question of who owns it. 

Second, and perhaps equally obvious, government bargaining involving speech is not intrinsically more problematic than bargaining over other protected rights. Granted, speech rights are fundamental; but so is the right to trial, and yet we allow plea bargaining as a matter of course because we believe that it offers mutual benefits for the state and for the accused. This is not to say that all bargains, whether involving speech or due process, are acceptable. It is merely to say [*pg 922] that objections to bargaining between the state and the individual arise not from the nature of the individual rights involved so much as from the way that the state uses its control of public goods (including in this category control of certain private privileges) to gain inappropriate bargaining advantages.82 

Third, the question of inappropriateness here is not determined by whether the state is using its bargaining power to force citizens to do what they would not otherwise do, or to suffer costs they would prefer not to accept. After all, this is true of all bargains. I would prefer to have a Lexus and the $50,000 the owner demands for his; but it would be peculiar to say that he is behaving badly by putting me to a choice between his Lexus and my $50,000. What we have to ask is whether the bargain is reasonably related to a legitimate government activity and whether the individual, and others similar situated, are made better off by the bargain. If both of those conditions are satisfied, I think the case for allowing these kinds of exactions is quite strong. It is a little trickier when one of these is achieved and the other is not. 

Which brings me back to children's programs. From the broadcasters' side of the bargain, the deal looks very good. They received the free use of a radio spectrum, whose auction value was estimated to be as high as $70 billion, in return for three hours of children's programs in prime time. Even if you assume the deal will cost broadcasters some advertising revenues, this looks like a bargain unrivaled since Peter Minuit bought Manhattan for $27 worth of beads. Of course, what looks like a great bargain to the broadcasters looks like a pretty poor one to the public when you consider what the public could buy with the foregone market value of the second channel. For a fraction of what the government gave up in auction proceeds, it could have purchased a major network and devoted its entire output to children's television.83 As the aggrieved are wont to say, "there [*pg 923] ought to be a law . . . ." But whether that law ought to be the First Amendment is not so clear. After all, the purpose of the First Amendment is to protect the public from government restraints on speech, not to protect the public from the government's failure to represent them at the bargaining table.84 

I do not mean to dismiss casually the concern raised when the government (the FCC, Congress or the President) uses its powers in strategic ways that seek to disguise regulatory demands behind a mask of consent. There is something to be said for requiring the government to exercise its powers in a more formal way, by means of approved public procedures and not through lifted eyebrows or jawboning.85 However, even accepting that the use of informal persuasion on the media ought to be viewed with a super-critical First Amendment eye, I must emphasize that there has not in fact been much for that eye to see. Apart from the examples just named, concrete examples of attempted influence turn out to be very few, certainly far fewer than are imagined. After the Watergate revelations, it became commonplace to worry about the danger that licensing and related regulatory powers could be used strategically to censor a critical press.86 Though the Watergate tapes make clear that President Nixon entertained the possibility of silencing the Washington Post by threatening to hold up the renewal of the Post's broadcast licenses,87 the tapes do not show, and so far no other evidence shows, that Nixon's dark ruminations on this possibility ever moved beyond ruminations. No one has yet produced any evidence that anyone in the Nixon administration ever contacted the FCC, which was the essential vehicle for making the threat credible. The absence of such [*pg 924] evidence is important in its own right. It is hard to imagine that any contacts between the administration and the FCC about the Post's licenses would not have been noticed and publicized by someone. As Holmes (Sherlock, not Oliver Wendell) reminds us, the absence of a dog's bark can be important evidence that there is nothing to bark at.88 

C. Fairly Responsible Journalism

In the hierarchy of public virtues supposedly demanded of spectrum users, fairness in treating matters of public importance probably ranks above diversity of programming. The issue of fairness has generally been associated with news and public affairs rather than pure entertainment programming, though the line between the two is often hard to discern. Justifying regulation of news and public issues programming while eschewing control of entertainment calls for some difficult logical maneuvers. One facile move is to argue that entertainment is not important enough to warrant regulatory interference with market choices, while political and public issues speech is too important to leave to the market. There is some sense in this argument, but it is not attractive from a First Amendment perspective. From that perspective, it is the very importance of political or public issues speech that most powerfully argues against government regulation. Whatever the proper domain of the First Amendment, there isn't much controversy that within that domain speech about political and public affairs has a priority claim to constitutional protection.89 A second argument for singling out political and public is- [*pg 925] sues programming is relative need, as opposed to relative worth. The theory is that the market does not ensure adequate access or fairness and that administrative standards can be devised to correct the problem. This contrasts with the case of format radio, for instance, where there was neither a well-defined market failure, nor well-defined administrative standards by which the FCC could improve upon market choices. This second argument is coherent, but is it true? 

Before trying to answer, we need to rehearse a few simple features of the regulatory law on the subject. The law has ebbed and flowed over time. The most durable regulation in communications law has been the rule requiring that stations accord political candidates equal opportunities for the use of their facilities. The so-called "equal time rule" has been part of the regulatory regime since the Radio Act of 1927, whence it passed to the Communications Act as Section 315.90 The rule provides that whenever a licensee permits the "use" of broadcast station facilities by a "legally qualified candidate for any public office" it shall afford "equal opportunities" to all other candidates for that office; an exception is provided for appearance of a candidate in a "bona fide newscast."91 The quoted terms have been the main subjects of interpretive disputes over the years.92 While these disputes have sometimes ignited a few sparks, the equal time rule has not generated much real fire. The chief complaint against the rule has been that it discourages broadcasters -- the major networks in particular -- from giving (or selling at low rates) air time to the major political candidates because they would then be obliged to [*pg 926] provide air time on equal terms to fringe party candidates.93 Interestingly, however, even this complaint has not prompted constitutional challenge. The Supreme Court has never had occasion to consider whether the equal time rule is constitutional. Although Red Lion presumably removed any question on this score, the equal time rule was forty years old by then, and was not thought to be implicated in the constitutional attack on the fairness doctrine. 

In any case, controversies over equal time have always been secondary to those generated by the erstwhile fairness doctrine.94 The life of the fairness doctrine was about 40 years. As a specific set of rules, the doctrine was first defined in a 1949 report articulating a dual obligation of broadcasters to devote a reasonable amount of broadcast time to the treatment of controversial issues of public importance (of interest to the licensee's community), and to provide a reasonable opportunity for the presentation of contrasting viewpoints on such issues.95 The fairness doctrine was in effect from 1949 until the late 1980s when the FCC abandoned it; it was interred formally in 1989 when the Court of Appeals for the District of Columbia Circuit affirmed the FCC's decision to abolish the doctrine.96 

The first prong of the "obligation" was exhortatory; with one notable exception97 the Commission never enforced it. The second prong was only occasionally enforced. But the doctrine did generate increasingly numerous enforcement demands from media watchdogs, which proved troublesome to the Commission.98 Inevitably the [*pg 927] growing enforcement demands produced some highly questionable decisions, including some the Commission itself came to regret. For instance, the year before Red Lion, the Commission applied the fairness doctrine to cigarette advertising on the theory that such advertisements implied a controversial point of view about the benefits of smoking.99 Though the Commission considered cigarette smoking an exceptional case, not to be replicated in other commercial advertising cases, the court of appeals sensibly insisted that the logic of the doctrine could not be so limited.100 From that point on, it was only a matter of time before complaints were leveled against viewpoints expressed or implied in entertainment programs, as when programming allegedly contained sex stereotypes.101 Needless to say, applying the doctrine this broadly would have entailed a large policing job for the Commission. It had no ambition to undertake such a task. It declared both routine entertainment programs and commercial product advertising to be generally out of bounds; only explicit, self-conscious expressions of viewpoint on a matter of public controversy would trigger the fairness obligation.102 

Even so limited, public complaints about fairness in media proved to be a hard thing to curtail. The purely crank complaints were not such a problem; a form letter response could handle most of them. The real problem was that there were enough legitimate complaints to justify more regulatory monitoring and enforcement than the FCC was ever disposed to provide. By the mid-1980s, the Commission concluded that the game of regulating fairness was not worth the candle, and in 1985 it issued a ruling to that effect.103 In significant degree, the Commission justified its conclusion on the ground that the growth of competition in electronic media essentially nulli- [*pg 928] fied the spectrum scarcity argument that both it and the Supreme Court in Red Lion had relied on to support the doctrine.104 With a plethora of broadcast and cable voices available to every household, the market would ensure adequate diversity and balance. The Commission also expressed concern that regulatory enforcement of fairness, however deferential to broadcasters, was inherently troublesome from a First Amendment perspective.105 It declined nevertheless to abolish the fairness doctrine on the ground that it might have been enacted into the Communications Act,106 a claim that many inside and outside of Congress had made based on some ambiguous language in 1959 amendments to the equal time law.107 

The Commission obviously could not repeal an act of Congress; nor could it declare such an act facially unconstitutional. Subsequently, however, the D.C. Circuit (in a different case) ruled that Congress had not enacted the fairness doctrine.108 The effect of this ruling required the FCC to reconsider both its 1985 report and a fairness doctrine ruling the Commission had made against a station that had run a series of advertisements describing a new nuclear plant at Nine Mile Island as a "sound investment in New York's energy future."109 The Commission initially had determined that the station had violated the fairness doctrine by failing to present conflicting perspectives on the plant.110 The D.C. Circuit remanded that decision for further consideration in light of its 1985 decision and its later ruling that the doctrine was not congressionally required.111 On remand, the FCC found the entire doctrine was no longer in the public interest and was unconstitutional.112 In Syracuse Peace Council v. FCC,113 [*pg 929] the D.C. Circuit upheld the first determination and finessed the second as unnecessary to decide.114 

In retrospect, it is remarkable that the debate over fairness was able to sustain the passions of its supporters or its critics. The critics claimed that broadcasters might be chilled in the exercise of their editorial discretion by the threat of sanctions if they made a mistake in complying with their obligations.115 However, the so-called "sanction" was rarely more than a letter from the Commission directing the licensee to correct its error. And even this mild reproof was a truly exceptional event. Enforcement data from the 1980s show that the chances of a licensee being found to have violated the doctrine in any given year were about 1/1000.116 If a 1/1000 chance of having a mild reprimand from the Commission is chilling, then broadcast editors are a thin-blooded lot indeed. On the other hand, if the risk of an adverse finding and sanction by the FCC was small, then so by exactly the same token were the presumed benefits. The same enforcement figures suggest that one of two things must have been true: either the media were extraordinarily balanced and fair in presenting issues of public controversy, or the enforcement process was incapable of detecting violations. Either possibility suggests that the opportunity for benefit from active regulation was as modest as the associated risk of loss. 

Probably, though, the importance of the fairness doctrine was always more symbolic than substantive. For its supporters, the fairness doctrine was the symbol of regulatory aspiration. If the Commission could not regulate fairness, what could it regulate? For its critics, the doctrine represented the hubris of regulatory ambition. By demanding that broadcasters conform to externally prescribed standards of fairness on matters of public import, the doctrine threatened core First Amendment values. 

D. Paradigm Passing

A decade after the elimination of the fairness doctrine, it is difficult to find anyone who argues for its reinstatement, though there are some sophisticated thinkers who still believe in the basic regulatory [*pg 930] paradigm on which it rested.117 Observing the tenacity with which they continue to defend the old ways, one is reminded of Thomas Kuhn's analysis of scientific revolutions.118 Kuhn showed that change in scientific conceptions is not a simple thing. For a new idea to replace an old idea requires more than a scientific proof of its superiority. The marketplace of ideas is not quite like the market for products; people are more resistant to changing their ideas about things than they are about changing their consumption of things. The exact process of change is a bit mysterious, but Kuhn supposed that new scientific theories often take hold only after a generational shift, when young scientists who have no intellectual commitments to the old conceptions replace the older scientists.119 Without implying that there is any science involved in beliefs about regulation, it is possible that something similar is happening here. 

To be sure, there remains some detritus from the old regulatory paradigm, such as the equal time rule, the requirement for reasonable air time to federal political candidates, and the children's television rules. However, insofar as regulatory oversight was based on spectrum scarcity cum public ownership, there is little to sustain new regulatory initiatives. The new children's television rules are not really predicated on scarcity; they are the product of a deal between the broadcasters and the FCC in which three hours of children's television is exchanged for an exemption from the emerging movement for selling radio spectrum.120 

The demise of the scarcity paradigm is not so much a product of the growth of the broadcast media as of the fact that broadcasting itself is no longer the dominant electronic medium. Broadcasting has become an increasingly marginal component of the electronic mass media industry. Cable television is now ubiquitous. The latest available data indicate that cable is available to 96.7% of American television households, and that more than 67% of the households having access to it subscribe.121 For cable subscribers, conventional broad- [*pg 931] casting (i.e., single-channel terrestrial broadcasting) is nothing more than a means of distributing programs to the front end of a pipe. The dominance of a wired medium obviously makes it difficult to continue spectrum-based arguments for regulating broadcast speech. 

However, the passing of spectrum-based arguments for regulation has not meant the passing of regulation. While one regulatory paradigm was passing, another was being born. 

II. REGULATION IN THE AGE OF PLENTY

One might suppose that the emergence of cable as a mature medium would make it difficult to continue regulation of electronic media generally, insofar as that regulation had originally been tied to the perceived need to manage the spectrum. But that supposition would ignore the extraordinary adaptability of both regulators and regulatory theory. When cable first appeared on the scene in an important way in the early 1960s, the FCC saw it as a threat and proceeded to construct an ever more complex set of regulations to contain that threat. Since virtually all of these early regulations were designed to protect the broadcast industry, it is tempting to interpret the FCC's regulatory program as a straightforward example of agency capture by the subjects of its authority. But that interpretation is incomplete. The FCC was not simply protecting a favored industry client, it was also protecting its own investment in a regulatory modus vivendi. The Commission had devoted a great deal of energy and affection to an elaborate scheme of frequency allocations, individual station licensing, and an array of regulations governing broadcaster responsibilities. Cable television threatened the entire scheme. 

For example, cable undermined the frequency allocation and allotment122 plans insofar as those plans had locked away a vast amount of spectrum to accommodate broadcasting. Perhaps more importantly, cable put at risk the policies that rested on these allocation/allotment plans. It took dead aim on the Commission's policy of promoting free and locally oriented service: cable was not free, and much of its programming was imported from distant markets. In [*pg 932] short, it was not simply because cable brought unwanted competition to the Commission's premier client, but also because cable challenged the Commission's conception of the natural (regulated) order of things that the Commission responded with new regulatory constraints. 

A. Remodeling Regulation

There is no need to recount here the entire history of cable regulation; for my purposes it is relevant only for what it reveals about the way in which the electronic media had blunted First Amendment sensitivities. Beginning from scratch in the early 1960s, the FCC proceeded over the course of the next decade to construct one of the most elaborate schemes of regulation imaginable with scarcely anyone pausing to ask whether the First Amendment had anything to say about the matter.123 The First Amendment was not lost forever, though; after a decade in limbo it made a strong reappearance in the 1970s -- curiously, just about the time when the FCC began to consider deregulatory measures on its own initiative.124 In [*pg 933] time, the First Amendment became a favored instrument of cable operators for challenging regulation at both the local and federal levels.125 The results of the challenges have been mixed, but at least the force of free speech concerns has been recognized. 

This recognition reached a high point with the Supreme Court's decision in the first Turner Broadcasting case (Turner I) in 1994.126 Turner I involved the so-called "must-carry rules," which obligated cable operators to carry, on demand, the signals of local broadcast stations.127 Mandatory carriage of local broadcast signals was part of the first set of obligations the FCC imposed on cable in 1965.128 Cable operators had long accepted the requirement without protest. Then in the 1980s the must-carry rules began to impose significant constraints on the ability of small systems with limited channel capacity to add economically attractive program sources. In two successive court of appeals decisions in 1985 and 1987, cable operators successfully challenged the must-carry rules.129 In striking down the rules, the court of appeals left open the possibility of a constitutional justification for a limited form of must-carry, narrowly tailored to the purpose of protecting local broadcast stations that are dependent on cable carriage for their economic survival.130 The FCC decided that the game was not worth the candle and removed the rules.131 However, in 1992, as part of a more general "reregulation" of cable television, Congress reinstated the must-carry requirement.132 The reinstated requirement was again challenged, but this time was affirmed [*pg 934] by the split decision of a three judge district court,133 only to be reversed by the Supreme Court in Turner I. 

The Court in Turner I began by affirming that cable programmers are fully protected by the First Amendment and by rejecting the government's argument that the applicable standard was the same as for broadcasting under Red Lion.134 At the same time, a majority of the Court rejected the cable industry's contention that must-carry was a form of content regulation requiring the strictest form of scrutiny and the most compelling government justification of purpose.135 Because there was no intent to discriminate on the basis of program message or speaker identity, the Court found that the appropriate scrutiny was the intermediate level of scrutiny applicable to content neutral restrictions that impose an incidental burden on speech.136 Four justices joined an opinion by Justice O'Connor arguing that the must-carry rules were not content neutral inasmuch as they were premised on supporting a particular type of content (local broadcast speech).137 On this ground, O'Connor reasoned that the standard of review should require a showing of compelling government interest.138 

Applying either standard, the entire Court found the government's justification wanting in Turner I. The government's justification rested on essentially two propositions. The first was that unless cable operators were compelled to carry broadcast stations, significant numbers of broadcast stations would be refused carriage on cable systems; the second was that the stations denied carriage would either deteriorate to a substantial degree or fail altogether.139 Neither of these predictions had been adequately supported. Moreover, the government had not made any findings concerning the effects of must-carry on the speech of cable operators and cable programmers -- that is, the extent to which cable operators would, in fact, be forced to make changes in their current or anticipated programming selections; the degree to which cable programmers would be dropped from cable systems to make room for local broadcasters; and the extent to which cable operators could satisfy their must-carry obliga- [*pg 935] tions by devoting previously unused channel capacity to the carriage of local broadcasters. 

On remand, the district court heard extensive evidence on these questions,140 but adhered to its earlier decision (again by a split vote).141 The Supreme Court this time (Turner II) affirmed the district court's findings and decision.142 Again the Court was divided, with four justices arguing that the restrictions were not content neutral but in any event were not justified even under the standards of intermediate scrutiny. 

Without a doubt, the Court's decision in Turner II undercut what many thought to be the effect of Turner I, the recognition of First Amendment rights for cable that were closer to the print model than the broadcast model. The Court would not permit newspapers to be subjected to requirements comparable to those at issue in the Turner cases, as Tornillo143 demonstrates. One might question the wisdom of Tornillo's summary rejection of a limited access right as a remedy for those attacked by media,144 but I will let that issue pass. I merely want to note that the rejection of such an access right remains the accepted baseline for a print-based model of the First Amendment, and in that respect Turner II does not match the promise some saw in Turner I. Indeed, Turner II shows a tolerance for speech-relevant regulatory constraints that is not far from the standard of Red Lion, notwithstanding the Court's earlier holding that the Red Lion standard was inapplicable to cable.145 

I do not say that must-carry should have been assessed by reference to the kind of strict scrutiny conventionally given to content [*pg 936] controls. Justice O'Connor's opinion notwithstanding, must-carry is content regulation only in an artificial, formalistic sense. Granted, must-carry favors one medium over another. That is the whole protectionist purpose of the rule -- to protect broadcasters against their cable competitors. You could say, I suppose, that this implies a preference for a kind of speech -- local broadcast programs over nonlocal broadcast or cable-originated programming. However, it is hard to work up much First Amendment lather over that preference since it does not express any particular preference for viewpoint or message, or even subject matter unless you treat local broadcast messages as a kind of subject. Whatever the rationales for giving heightened scrutiny to content regulation,146 this concern does not seem to me to fall within them. 

Treating must-carry as content neutral still leaves room for a more demanding review than that normally accorded social and economic regulation, as Turner I had suggested. As it turned out, however, the Court's review in Turner II was remarkably tolerant. Congress' expressed purpose was the preservation of local broadcast service.147 This purpose was linked to two others: promoting widespread dissemination of information from multiple sources, and promoting fair competition in the market.148 These latter purposes reflect congressional concerns about the market power of cable operators, the fact that most cable systems operate as local monopolies, and the fact that many are affiliated with cable program suppliers (which gives them an incentive to favor those suppliers over local broadcast stations).149 However, these latter concerns about market power are relevant to must-carry only because Congress assumes it is important to protect broadcasting as an independent medium, and preserving broadcasting is important primarily because it provides local service.150 

[*pg 937] 

The premises of must-carry are plausible only if you do not pause to think about them. Congress found (and the Supreme Court approved its findings as credible) that without must-carry many local broadcast stations would be denied carriage by the local cable system.151 Stations denied carriage would suffer great financial loss, perhaps to the point of ruin, and as a consequence local service would suffer.152 There is not much doubt about the first finding. The period between the FCC's abandonment of must-carry and Congress' reinstatement of it provided a market test of this premise, and the test results support the assumption that, left to their own devices, cable systems would decline to carry a number of local stations. The second finding is fairly easily derived from the first, since the stations that were dropped were typically marginal stations -- most of them UHF stations unaffiliated with a network and in a very precarious position in competition with other local broadcast stations.153 It is the third finding that is questionable. The loss of some local broadcasters does not mean the loss of local service. Even Congress did not quite equate the two losses. As the Court noted, Congress did not assume that localism would be lost entirely; it merely concluded that a significant loss of some local stations would mean a significant loss of local service.154 Unfortunately, no one bothered to examine just how much local programming was imperiled by the possible loss of a few marginal broadcast stations. There were no reported findings and no reported speculations on this issue. If the preservation of local programming is the principal desideratum for must-carry, it does not seem too much to ask for proof that there is a significant quantum of local programming at risk. 

In fact, must-carry is not well designed to prevent the loss of local programming, because the must-carry obligation does not depend on the local station's offering local programming. Indeed, the FCC has interpreted the must-carry obligation to require cable carriage of broadcast stations that present nothing but national home shopping [*pg 938] programs!155 Whatever one thinks of home shopping channels, it is hard to maintain with a straight face that ensuring their carriage on cable television promotes localism. 

Imagine nevertheless that must-carry does give a boost to some local programming that might otherwise be lost; so what? How many local news programs must there be in a community in order to satisfy the public interest? The cable system actually has good reason to carry most local stations -- at least those affiliated with a major network or those that provide popular syndicated programming. It is therefore likely that the local programs of those stations would continue to receive carriage. That much was demonstrated by the fact that during the three year period after the FCC's old must-carry rules were eliminated, and before Congress reinstated them, cable systems continued to carry most local signals. The most that can be said of the downside risk of some local broadcast stations being cut off the cable system is that the public might lose a few minutes of mostly duplicative local news each day. 

B. The Old Order Redux: Localism as a Regulatory End

The must-carry controversy in the Turner cases was about the connection between means and ends. The legitimacy of the ends -- preserving localism -- was not debated by the Court. The Court's acceptance is understandable given that no one was seriously challenging localism. But it is a pity that the very detailed inquiry into must-carry as a means of promoting localism did not prompt some inquiry into the value of localism itself. After all, if the First Amendment has an important role to play in this regulatory domain (more on this shortly) it would seem to be that of forcing a hard look at underlying policies. 

Localism is the most sacred cow of communications regulatory policy. More sacrifices have been laid at the alter of this beast than at that of any other in the history of communications regulation. I will not pause to discuss the sacrifices in detail. They include most notably: inefficient allocation of television channels and corresponding loss of viewing choices;156 constraints on competition in video de- [*pg 939] livery services;157 and wasted administrative energies.158 For present purposes, I take the sacrifices as an inevitable product of the Commission's localism policy in order to ask a question about the coher- [*pg 940] ence of the policy objective itself. The question really divides into two. First is the question of whether a policy of localism is needed to ensure the kind of entertainment, news, and other information services that consumers want. Second is the quite distinct question of whether a policy favoring localism is required to give consumers what they need. 

The first question is easily answered: the Commission itself has never supposed that its localism policy is a response to unmet consumer preferences. Apart from various structural regulations designed to prevent undue concentration in media markets, the Commission has generally accepted the classical economic assumption about the incentive of profit-oriented suppliers to give consumers what they want. (This is why it resisted being dragged into a controversy over radio program formats, as I noted earlier.)159 In terms of viewer preferences, therefore, there is no need to promote localism; if enough consumers want to watch local news or, implausibly, local entertainment, that is what suppliers (more precisely, distributors) will give them. Also, it should make no difference in how local programming is delivered, whether over the air or by cable. All else being equal, the market-driven incentives of suppliers and distributors are the same across different modes of delivery. 

The only plausible explanation of localism ties it to information needs rather than preferences, to radio and television as a public good. Radio and television have been supplied mostly by private enterprise, of course, but it has always been supposed that there is a significant public component to the service -- hence, the public interest ideology always embraced more than just managing the distribution and enforcement of frequency rights, as the Supreme Court acknowledged in 1943.160 Regulatory critics have had a field day making fun of this ideology, as well as the Commission's implementation of it,161 but for present purposes I want to bypass that issue to get to another one -- namely, why public service has been tied to localism. The standard explanation is to point to the importance of local news and related information service. If you want the news about Charlottes- [*pg 941] ville's latest zoning decision, tuning into a channel that carries only programs from New York, Chicago and Atlanta will not deliver it. Against the possibility that a local cable system might choose such a menu of entirely nonlocal signals, Congress mandates that the cable system carry all local broadcast stations that are significantly viewed.162 This requirement is not conditioned on local stations presenting any particular quantity of local news (and, as I said earlier, the FCC does not enforce any such obligation on local broadcasters). By the same token, must-carry precludes cable operators themselves from exercising any judgment about the quantity or quality of local news or other local programming by preventing them from selecting the local signals it thinks will attract local subscribers or appeal to local advertisers. 

One might argue that the costs of excess localism can be ignored if we have reason to think that the general assumption underlying localism is true; if there is a large gap between what people need in the way of local information and what they can get on their own, then there might be a good case for regulatory impositions even when they go beyond what is strictly necessary. That view essentially defers to congressional discretion -- that is, to the inherent democratic prerogative to err in pursuit of legitimate ends. But that view also assumes that there is some plausible case to be made that the market will not assure local service sufficient to provide what the public needs in addition to what they want. Without that assumption, the critical premise of localism as a government mandate collapses into naked protectionism. 

At this point, advocates of regulatory intervention will invoke some theory of market failure. A conventional move in this direction is to say that information is a public good and, as everyone knows (it is virtually definitional) public goods cannot be left (entirely) to the market because it will not supply them in sufficient quantity or quality.163 Accounts of public goods theory are numerous, but in the classic model the problem is that the benefits of the good are enjoyed by large numbers of people and there is either no way to aggregate their [*pg 942] preferences or no way to extract payment from them without invoking coercive governmental power.164 The assumption that information is such a good underlies the current hype about the need to ensure that everyone has access to the new information superhighway.165 

There is not likely to be much dispute (least of all among anyone reading this Essay) that information is a matter of high public importance. However, there is likely to be considerable debate about just how much government involvement is required to sustain its adequate supply. Markets do not seem to be visibly failing to provide information services. I do not want to delve into this debate here, for even if there is a public goods aspect to information that calls for government involvement, it is not obvious that any part of it can be linked to localism. Quite the contrary; most of the current information-age theorizing stresses the importance of national and international networks that are the very antithesis of localism.166 The "National Information Infrastructure" and to a lesser extent the "International Information Infrastructure" are the banners under which government and industry have pushed for more public investment in information services. So far as I am aware, no one has yet coined the phrase "Local Information Infrastructure." For good reason: in a world where information can be pulled or pushed167 from [*pg 943] every corner of the planet, there is something almost quaint about the idea of linking localism and modern information services. 

I grant as an abstract matter there is something alluring about the idea of localism as a concept; it resonates with our social ideals of community and our political ideals of a republican government close to the people. But when it comes to constructing practical policy we have to think clearly about what it is we are after. Unfortunately, when it comes to regulatory policy, clear thinking is usually the first casualty of political convenience. To the FCC and Congress, localism isn't about protecting community or preserving republican virtue. It is about protecting settled economic interests (most notably those of the conventional broadcasting industry) and preserving a regulatory structure that is comfortable to the regulators. In the name of localism an entire structure of regulation has warped the industry, retarded new competition, slowed the development of new technologies, and otherwise inflicted needless sacrifices on the public's access to better information services. 

C. Localism, Lochnerism and the First Amendment

It is one thing to say that localism is a contestable basis for public policy and another thing to say that the contest should take place in the courts. I suggested earlier that it was a pity that the Turner cases were not seen as an occasion for a critical look at the ends part of the means-ends inquiry.168 But that suggestion raises a deeper question about the degree to which the Court should push the First Amendment into the realm of social policies that incidentally affect speech. One could reasonably ask why the must-carry policy should be singled out from countless other forms of regulation. Without a doubt, the Turner majority was indulgent in accepting congressional claims about the need to protect local broadcasters, and even more indulgent in accepting the need to preserve localism itself; but in fairness to the Court, any more vigorous review of means or ends would have led it down the path of taking on the entire regulatory enterprise. 

At this point I risk entering the realm of high First Amendment theory which I earlier said I would not do. In truth, I am deeply ambivalent about what the First Amendment role here should be. I regard must-carry as simply a form of economic protectionism and lo- [*pg 944] calism as a combination of industry protectionism and bureaucratic ossification. But in neither respect is communications regulation unique. Economic protectionism and bureaucratic ossification are so commonplace that some people think they are synonyms for "government regulation." Unfortunately or fortunately, depending on how you view the post-Lochner world of judicial review, there is not much that can be done about this in courts of law, absent some accepted constitutional handle like (procedural) due process or equal protection -- or the First Amendment. 

There is a speech interest in all of these cases, of course. We are, after all, dealing with media, and under current constitutional doctrine media are "speakers" entitled to invoke the First Amendment. They have done so with increasing regularity. First Amendment arguments were once the exception in the field of regulated communications; now they have become routine. Indeed, it sometimes appears that the First Amendment has become the first line of challenge for virtually all forms of regulatory initiatives, including rate regulation of monopoly cable systems -- the premise being that a constraint on earnings is a "tax" on speech.169 Even nonmedia communications firms have come to acquire a keen appreciation for the First Amendment as a vehicle for challenging restrictions on their business activities, whether or not any editorial functions (that is, "speech") are involved.170 Though most of the challenges are unsuccessful, some have been dramatically effective.171 The success rate, [*pg 945] though, is less important than one might think; it is not necessary for such claims to be accepted for them to shift the baseline of regulatory norms. The cable industry might have lost the must-carry battle, but in obtaining an important hearing on the First Amendment question it gained a clear victory in the long-term struggle with regulators. The strategy here plainly is to achieve a degree of judicial scrutiny that would not be accorded by employing standard administrative law rationality tests, and would be quite beyond the pale using the due process minimal rationality standard applied to social and economic legislation. The First Amendment has become, in short, a vehicle for selectively reviving Lochnerian review within the domain of electronic media regulation.172 

Of course, this development is not unique to regulated media. It is an inevitable product of the application of First Amendment scrutiny to any form of content-neutral, indirect restraint on speech activity. In this respect, even the earlier case United States v. O'Brien173 is a partial revival of Lochner. What makes media regulation distinctive is the range of activity that now falls within the ambit of constitutional scrutiny. An entity that is in the business of speech can almost always make a plausible link between some regulatory burden and a speech interest even if the directly regulated activity is not itself speech. The Lochner problem is not avoided by saying that such in- [*pg 946] direct impact cases are judged by an intermediate standard of review less exacting than that applied to speech content regulation; that much could be said of Lochner itself. 

The Lochner problem can be avoided by one strategy: by stretching the concept of "content regulation" to cover these cases, it is possible to apply a robust First Amendment scrutiny without being charged with reviving Lochner. On at least a superficial level, this is the attractiveness of Justice O'Connor's dissent in Turner I. O'Connor offers a convenient handle to strike down a poorly justified regulation; it vindicates the First Amendment, and at least formally it avoids being stigmatized as Lochnerian. On close examination, however, O'Connor's approach looks like a strategy of expedience, not an application of real principle.174 

III. FAMILY VALUES IN THE AGE OF AQUARIUS

As my discussion of cable regulation demonstrates, regulatory theory is remarkably adaptive to changing circumstances. The change from a condition of scarcity to one of plenty required some changes in underlying rationales as well as some changes in the style of regulation. Nevertheless, the overall program for regulating the electronic media has continued as though guided by some giant gyroscope designed to keep it steady despite the turbulence of the surrounding environment. In the Turner cases, the Court was not forced to confront a radically different regulatory regime from that it had validated three decades earlier, when it accepted far harsher restrictions on cable than the must-carry requirement imposed.175 The Court then showed itself to be as flexible as regulators and politicians in adapting regulatory theory to popular demand for regulation. That flexibility was never better illustrated than by the shift from the scarcity argument endorsed in Red Lion to the "pervasiveness" argument endorsed in the Pacifica case,176 an argument that proceeds from a premise very nearly the opposite of scarcity. 

[*pg 947] 

A. Ethereal Intruder

Though the Pacifica case is as well-known as Red Lion, a few words of introduction still might be useful. In the 1970s, the FCC was prompted by public complaints, and by the threat of political chastisement from Congress, to take action against a type of radio talk show that earned the label "topless radio"177 by reason of its focus on matters sexual. The FCC took action against one particular station that carried a smarmy talk show in which women callers discussed their sex problems with the host. The Commission cited the station for obscenity; the court of appeals affirmed, giving special attention to the fact that the program was presented in a "titillating and pandering" way and to the fact that it was broadcast during daytime hours when children might hear it.178 

The latter aspect became the keystone of a whole new jurisprudence that soon developed to justify regulation of programs that were not obscene, but which were "indecent" by reason of their "offensive" language.179 The pioneer in this category of programming was a group of stations owned by Pacifica; the occasion for the next Commission action was a radio routine by comedian George Carlin, a master of off-center and off-color humor. The program was a monologue called "Filthy Words" -- the subject being seven words that "you couldn't say on the public, ah, airwaves, um, the ones you definitely wouldn't say, ever."180 

Carlin was half right: the Commission ruled that his seven words -- which "depicted sexual and excretory activities in a patently offensive manner" -- could not be said in daytime hours when young ears might hear them.181 Essentially, the Commission held that such nonobscene words were a kind of nuisance and were subject to regulation even if not total prohibition. The Supreme Court agreed, to [*pg 948] the surprise and dismay of many -- including at least one commissioner.182 The Court had earlier implied that a ban on "indecent" speech by means of nonbroadcast media had to be construed as merely banning "obscene" speech, in order to avoid unconstitutional vagueness.183 However, in the Pacifica case, which of course involved a statute specifically limited to broadcast speech, it held that indecent speech could at least be regulated as to time, place and manner.184 

Explaining why broadcast indecency could be regulated in a way other modes of indecent speech could not presented an obvious difficulty. The Court could not draw on the old Red Lion resource-scarcity argument. That argument would be quite irrelevant in this context. Indeed, the Court's opinion, written by Justice Stevens, comes close to standing the scarcity argument on its head. The Court found broadcasting to be a "uniquely pervasive presence"185 which was an "intruder" into the home.186 Because broadcasting was so pervasive, and "uniquely accessible to children," homeowners deserved and needed (police) protection.187 The Court was quick to say, however, that these factors did not warrant freewheeling surveillance of the electronic media.188 The case did not involve "a two-way radio conversation between a cab driver and a dispatcher, or a telecast of an Elizabethan comedy."189 Under the nuisance rationale, a host of variables must be considered in determining whether regulation is [*pg 949] appropriate -- time of day, kind of language, composition of the audience, and other factors.190 

It would be an understatement to say that Pacifica has not met with much favor in the community of First Amendment scholars. Critics emphasized the vagueness of the nuisance rationale and its potential for validating all kinds of regulatory intrusions into programming.191 Ithiel Pool feared that it would start a reign of regulatory terror in the name of cleaning up offensive programs.192 As it happened, what followed Pacifica was less a reign of terror than a season of silliness. If Pacifica did license a potentially broad policing of broadcast programming, the FCC was loathe to undertake it. For nearly a decade after the case, the Commission refused to extend the indecency concept to any indecent language other than those involved in Pacifica -- George Carlin's famous seven words. It was, I think, the agency's way of saying it was sorry about the whole episode. 

In 1987, however, three cases involving broadcasts that were intended to push the envelope of this genre of programming forced the FCC to reconsider its hands-off policy.193 The most noteworthy of the three involved so-called "shock radio" shows.194 The Commission warned the stations in April, but took no other immediate action. Then, eight months later, after granting a rehearing in all three cases together,195 the FCC codified the definition of "indecency" estab- [*pg 950] lished in Pacifica196 as including all "'language that describes, in terms patently offensive as measured by contemporary community standards for the broadcast medium, sexual or excretory activities or organs, when there is a reasonable risk that children may be in the audience.'"197 The Commission formally applied the new definition to the controversial shows, and also extended the period during which programming would be subject to indecency provisions -- that is, when it would assume that children (defined to extend to age 17) might be in the audience -- to midnight.198 From midnight until some unspecified morning hour, there would be a "safe harbor" in which broadcasters could anchor their indecent programs without facing the wrath of the FCC. (In other words, the FCC would rely on parental control in the safe harbor period). 

The Court of Appeals for the District of Columbia Circuit responded to the FCC's new enforcement policy in a three-ACT comedy that ran for seven years, with a shifting ending.199 The comedy began in 1988, when a group called Action for Children's Television petitioned the court to review the enforcement policy set forth in the FCC's order. In ACT I, the court first remanded the case and asked the FCC to further justify it decision to curtail the hours during which programs with indecent language could be broadcast.200 Before the FCC could act, however, Congress enacted legislation directing the Commission to promulgate regulations enforcing the statutory ban on obscene and indecent language (the same statute involved in Pacifica) on a twenty-four hour per day basis.201 When the Commission dutifully complied, its regulations were again challenged and remanded by the court in ACT II.202 While the agency was reconsidering its regulations Congress again intervened, this time by directing the FCC to promulgate regulations prohibiting the broadcasting of indecent programming on commercial stations between 6 A.M. and midnight, and between 6 A.M. and 10 P.M. on public broadcast sta- [*pg 951] tions that stopped broadcasting at or before midnight.203 The Commission, again, dutifully complied with regulations. Predictably, its regulations were challenged for the third time. In ACT III,204 the court, en banc, generally affirmed the statute and the regulations based on a finding that there was a compelling governmental interest in protecting children against indecency on the airwaves.205 

Perhaps the most striking thing about the course of Pacifica was that until the ACT litigation there had not been a single occasion for applying it to a television program.206 Presumably the explanation was that the television network censors and the stations themselves were not tempted to test the limits of tolerance. Programs that might test those limits -- uncut R-rated movies for instance -- were relegated to the safe harbor of late-night time slots. Cable television programming, on the other hand, did test the indecency limits, particularly in the context of access channels that were outside the control of cable operators. The FCC, however, had never attempted to regulate cable programming. There was even some question whether Pacifica applied to cable television. Several lower courts thought it did not.207 In 1992, the Supreme Court itself gave some support to that notion when, in Sable v. FCC, it ruled that Pacifica could not be used to support a congressional ban on "dial-a-porn" -- services involving indecent or obscene telephone messages.208 But the Sable decision was basically an overbreadth case; Congress had not tried to regulate telephone porn but had tried to ban it altogether, something that Pacifica did not sanction. There was, moreover, a marked difference between children's access to dial-a-porn and their access to television indecency. 

[*pg 952] 

Four years after Sable, the Court in Denver Area Telecommunications Consortium v. FCC,209 held Pacifica applicable to cable television as well as to broadcasting. The complicated details of the Denver case (which produced six different opinions) need not detain us. Briefly, the case involved a constitutional challenge to provisions of the Cable Television Consumer Protection and Competition Act of 1992210 which sought to deal with indecent programming on leased commercial access channels and on public access channels. For both types of channels, Congress had previously barred cable operators from controlling content. The 1992 Act lifted that ban to the extent of allowing operators to prohibit programming that they reasonably believed depicted sexual activities or organs in a patently offensive manner. For leased channels (but not for public access channels), if cable operators chose to allow patently offensive programming, they were required to place it on a single channel and to block that channel from viewer access until they received a written request from the viewer to unblock it. The Supreme Court held that two of the three provisions violated the First Amendment. A majority of the justices agreed that it was overly restrictive to require operators to segregate and presumptively block offensive programming. As to the permissive controls, a majority thought, for different reasons, that the operators could control leased access programming but not public access programming. 

The latest chapter in the protect-the-children saga involves the Communications Decency Act of 1996 (CDA),211 which had been enacted a few months before the Denver case. The CDA had two distinctive ambitions. One was a direction to television set manufacturers to equip all future television sets with a so-called "V-chip" -- a piece of programmable software that will enable parents to block violent or otherwise offensive programming with the aid of a program coding scheme. Congress directed that television program distributors have the opportunity to develop a voluntary coding scheme, but if they failed to develop one to the satisfaction of the FCC, a special advisory group appointed by the FCC was to develop one.212 The [*pg 953] second goal of the CDA was to criminalize the use of telecommunications devices or computer services to transmit obscene or indecent material -- provisions that cover both ordinary telephone messages and, more controversially, Internet communications.213 

I want to pass over the V-chip/ratings provisions of the CDA. The attempt to create an effective ratings scheme presents numerous problems, not least of which is a high risk of classification errors that will cause the ratings to fail to satisfy their intended purpose.214 Given that both the ratings scheme itself and the basic criteria were imposed by Congress, such errors could raise First Amendment problems. However, it seems unlikely that the mere possibility of erroneous classifications would cause the system to fail to pass First Amendment muster.215 In any case, the more important issue to get [*pg 954] out of the way before one can get a handle on the ratings issue, is what kinds of programming are subject to direct restraints on distribution, which brings us to the CDA provisions governing the obscenity and indecency on the Internet. 

The CDA contained two overlapping provisions for dealing with Internet indecency. The first prohibited the use of any telecommunications device to send obscene or indecent speech or images to any person knowing that person to be under age 18.216 The second forbade the knowing use of an interactive computer service to make available to any person under age 18 speech or images that "depict[ ] or describe[ ], in terms patently offensive as measured by contemporary community standards, sexual or excretory activities or organs."217 The CDA provided a defense for persons who have taken reasonable measures to restrict or prevent access by underage persons, by requiring identification by credit card or by other means.218 

In Reno v. ACLU219 the Supreme Court declared that the provisions covering nonobscene speech were facially unconstitutional. The ACLU did not challenge the obscenity provisions, perhaps assuming that they did not extend the scope of existing obscenity law.220 [*pg 955] As the ACLU's complaint suggests, the real controversy about offensive materials on the Internet is centered not on obscenity, but on indecency. The CDA defined the latter in terms that the FCC developed in the wake of Pacifica: depicting or describing, "in terms patently offensive as measured by contemporary community standards, sexual or excretory activities or organs."221 In Reno, the Supreme Court held that such a standard was unconstitutional when applied to the Internet. Speaking for the Court's majority, Justice Stevens distinguished Pacifica (which, recall, he authored) on several grounds, most of them not very convincing.222 One ground for distinction was that Pacifica involved an administrative order of the FCC which was not punitive and which targeted a radio program that was a "rather dramatic departure from traditional program content."223 However, the FCC's order in Pacifica rested on a criminal statute banning the use of obscene or indecent language on radio,224 and was enforceable by fines225 or possibly even by revocation of a license,226 penalties not significantly different from those of the CDA. Though the Court in Pacifica reserved judgment on whether criminal fines would be constitutional, only the most exquisitely fine splitting of hairs can separate criminal sanctions from regulatory sanctions in this type of situation. Indeed, a regulatory sanction, such as the (admittedly unlikely) lifting of a license, would in reality be a far larger sanction than any penalty that could conceivably be exacted by criminal prosecution.227 

[*pg 956] 

As for Justice Stevens's suggestion that a regulatory agency should have greater latitude to enforce conformity in radio programming than government prosecutors may have to enforce conformity in Internet messages: This view implies that bureaucratic censorship is less dangerous than prosecutorial censorship. That is possible, I suppose, but given the conventional animus against bureaucrats and bureaucratic discretion, one could reasonably ask for more explanation of this counterintuitive assumption. 

Justice Stevens also found the Internet less "invasive" than the radio broadcasts in Pacifica based on the district court's findings that the Internet does not enter the home "unbidden" and the odds of an accidental encounter with an offensive message are slim.228 Again, most dubious: though it is true that the average Internet user does not stumble over offensive material,229 neither does the average radio listener. One could, I suppose, accidentally hear George Carlin's [*pg 957] "seven words you can't say on radio," but one would have to concentrate to hear the entire twelve minute monologue. 

Justice Stevens's distinction underscores a fundamental flaw in his own prior opinion in Pacifica, which is the notion that indecency regulation seeks to prevent juvenile misadventures, where someone of tender age suddenly encounters, unawares, an indecent word or image. Though the Court had given some support to that notion in Sable to distinguish radio broadcasts from dial-up pornographic telephone messages, the more substantial distinction relied on by the Sable Court was the fact that the dial-a-porn statute imposed a flat ban on such messages instead of adopting a less drastic alternative.230 The FCC had earlier sought to require the use of credit cards, an access code or a scrambling technique to defeat children's access.231 The Court appeared to think that these less drastic means would have been satisfactory,232 which shows that the real objective underlying indecency controls is simply to make it more difficult for juveniles to access indecent material, wittingly or not. That is the only sensible way to understand the Court's concern -- as a desire to protect against juvenile immaturity, not juvenile accidents. 

Perhaps most peculiar of all the reasons for distinguishing Pacifica is Justice Stevens's argument that in contrast to the broadcast spectrum, "the Internet can hardly be considered a 'scarce' expressive commodity."233 Indeed it cannot, as I remarked earlier. But spectrum scarcity was never the source of authority for regulating electronic indecency, a fact that a plurality of the Court acknowledged in the Denver Area case.234 

The only credible basis for holding Pacifica inapplicable rests not on media invasiveness, but on the fact that the CDA, like the dial-a-porn statute in Sable, was simply overbroad in imposing a flat ban.235 If Justice Stevens had simply rested on that point, the Court's decision would have been more soundly grounded. Of course, the CDA's ban was not entirely complete, for Congress provided a safe harbor for content providers who take "reasonable, effective, and appropri- [*pg 958] ate" steps to restrict access.236 However, the Court found that no existing technology or method could meet the requirements of the CDA.237 The government claimed that providers could "tag" material, coding it in such a way as to allow it to be blocked by computers with the requisite software. The Court rejected the claim on the ground that providers could not be assured that users would have the software necessary to block the material; it emphasized that providers were protected only if their actions were "effective" in blocking children's access.238 The alternative of requiring credit card identification was also found to be ineffectual, most notably because many of the offending communications are provided without charge.239 

The foregoing may too harshly criticize the Court's analysis in Reno. The bottom line is sensible enough, even though Justice Stevens engages in some fairly tortuous logic to reach it. But bottom lines are not enough. We need to have a better idea of where this indecency jurisprudence is headed, and Reno does not provide it. Instead, it simply adds another subcategory to the subject. We don't need more categories; we need some reflective thought on what we are trying to achieve, who and what we are trying to protect by regu- [*pg 959] latory controls, and -- equally important -- on who and what we are trying to protect against regulatory controls. 

B. Victoria's Secret

There is no doubt that decency as a regulatory policy responds to a genuinely popular set of concerns. Unfortunately, those concerns are confused and conflicted, as are the policies that are supposed to reflect them. The official mantra for contemporary censorship of electronic media speech and images is, as we saw, "protect the children." The question is, from what? From the seven dirty words of George Carlin's monologue? That is a quixotic ambition, unless we are to establish speech monitors in every playground and on every street corner. From a sustained monologue of dirty words, racial slurs and sexual innuendo -- in other words a Howard Stern monologue? Quixotic as well. Images of people having sex? Perhaps a more realistic possibility, though one should not underestimate just how many blindfolds we would need to accomplish this object. 

Of course, deciding what to protect children against requires us to specify who "children" are. The CDA put the benchmark at 18.240 Selecting that benchmark must have been simply a matter of legislative convenience: you are deemed old enough to hear or view indecent things when you are old enough to do them with legal impunity. As anything other than a desperate attempt to fix a bright line, it is hard to make sense of a benchmark so plainly out of touch with reality. Even in the innocent era of my adolescence, when Lady Chatterly's Lover was considered cutting edge pornography, anyone who had not encountered "adult" material well before the official age of "maturity" was considered socially retarded. 

Fixing limits requires us to consider not just who "children" are, but also what it is that we are trying to accomplish in limiting their exposure to obscenity and indecency. When the Court first declared obscenity to be unprotected speech in Roth,241 it paid little attention to the harm being regulated. That is the consequence of categorical analysis which removes the need for justifying individual decisions. Categorical analysis is not necessarily bad; categories are simply a special form of rules, the general point of which is to avoid the costs of individual justification beyond making clear why a particular case [*pg 960] belongs within the category.242 However, the goodness of rules or categories depends on there being some prior justification for the rule or category itself. The Court never made such a justification in Roth. The Court defined the categorical limit that placed "obscenity" beyond the pale of protection, without explaining why such "outlawry" was needed. 

What the Court saw no need to do in its Roth opinion, Harry Kalven attempted in a commentary on the case. Kalven saw, in existing obscenity cases, four articulated evils: "(1) the incitement to antisocial sexual conduct; (2) psychological excitement resulting from sexual imagery; (3) the arousing of feelings of disgust and revulsion; and (4) the advocacy of improper sexual values."243 Kalven's list is somewhat casual insofar as it is derived from bits and pieces of judicial opinions and not from any attempt, by him or by the courts, to develop a clear theory of harm. The second and third "evils" are incoherent; to be a credible basis for legislation they have to be tied either to behavior -- item one -- or a socially accepted norm -- item four. 

The first evil clearly has been the main target so far as public explanation is concerned. The 1970 Commission on Obscenity and Pornography (the Lockhart Commission) focused almost exclusively on this kind of harm.244 Although the 1986 Attorney General's Commission (the Meese Commission) considered a broader array of harms, including physical, cultural, moral, and aesthetic harms,245 its primary concern was with pornographic material that depicted sexual violence, on the ground that such material increased the likelihood of sexual aggression.246 The Lockhart and Meese Commissions reached very different conclusions about the link between obscenity and sexual aggression and about the need for government controls -- the Lockhart Commission found insufficient empirical evidence to sup- [*pg 961] port obscenity legislation,247 while the Meese Commission found the contrary.248 Though these different findings might be partly explained in terms of the underlying ambiguity of the empirical data, one ought not overlook the importance of the different views the respective commissioners took into their studies. I do not intend this as a criticism; given the nature of the question it seems heroic, if not just silly, to imagine that it could be settled by scientific investigation. 

The lack of empirical support for the "obscenity leads to sexual violence" argument is not really surprising, for it is not at all clear that obscenity legislation is really about curbing incitement to vicious behavior. Obscenity was first censored in England and the United States because of its association with anti-religious thought, not because of its explicit sexuality.249 In the nineteenth century the focus shifted away from distinctly religious objections to a more general objection to the immorality of sexually explicit material.250 Roth did not explicitly recognize morality as a basis for censorship. But six years after Roth, Louis Henkin argued quite convincingly that obscenity legislation was really morals legislation in disguise, that underneath the arguments about harmful behavior the real concern was the effect of obscenity on moral values.251 

The behavioral and moral arguments have been refined over the ensuing three decades. Catherine MacKinnon and Andrea Dworkin have given a distinctive twist to the behavioral theory by arguing that obscenity fosters a degraded view of women as sex objects, which in turn exposes them to sexual harassment and discrimination as well as direct sexual assault.252 The Meese Commission basically endorsed that view.253 Alexander Bickel tweaked the morals argument by arguing that control of obscenity was a matter of public decorum and social environment, which suggests a kind of aesthetic argument that is distinct from subjective morality insofar as the emphasis is on pub- [*pg 962] lic appearance rather than private thought.254 Reverend Bruce Ritter, a member of the Meese Commission, offered still another slant. Reprising (inadvertently I surmise) an argument by D.H. Lawrence,255 Ritter argued that the greatest harm of pornography is that it degrades sex itself.256 

Apparently, like the proverbial elephant that presented different parts of its anatomy to its blind handlers, obscenity is a complicated animal. So is indecency. Indeed, depending on what one thinks the problem is in each case, it is not clear there is any meaningful distinction to be drawn between these two beasts. The now canonical protect-the-children rationale for regulating "indecency" even where it does not ripen (decay) into "obscenity" provides a convenient cover for a deeper objection to what many see as cultural coarseness in public images and communications. From a Bickelian perspective, I don't see any difference between obscenity and indecency. Both intrude on our sensibilities, and do so moreover in public where, presumably, everyone is invited. Unfortunately, from this perspective the rationale the Court gave in Pacifica gets it quite backward when it suggests that the regulatory interest is based on protecting privacy -- the privacy of one's home -- against offensive "intruders." 

It is noteworthy that the Court chose to focus on invasion of the home in a case where the broadcast was heard in a car, a venue where expectations of privacy are surely lower. That detail of the case might be thought inconsequential to the bigger picture -- after all the same broadcast could invade the home -- but the problem with that bigger picture is twofold. First, virtually all occasions for enforcement have involved radio programs that are more likely to be heard by young people outside the home by means of car radios, portable "boom boxes," or hand-held compact radios. Second, the premise that the home sanctuary should be protected by the government rather obviously conflicts with the idea that the home is equally if not more a place to be protected from the government.257 The Court in Pacifica attempted to get around that awkward tension by shifting to the invasion metaphor. But one person's invasion is another's invitation, and in this case there is no way to stop the first without stopping [*pg 963] the second. In other words, where the nature of the regulation precludes selective interdiction, in order to protect one person's sanctuary against invasion it is necessary to invade another person's sanctuary in the same degree.258 The same tension arguably affects public displays of indecency. However, it is precisely the nature of public space that persons with different sensibilities are entitled to enjoy it equally. This being so, no individual is entitled to claim a "sanctuary" in which to enjoy his or her particular tastes in public space.259 

No doubt there is a certain Victorian hypocrisy in this insistence on maintaining a public decorum so markedly at odds with our private predilections. In our Aquarian age, there is supposedly no room for such hypocrisy. Nevertheless, there is something to be said for it. As Gertrude Himmelfarb tells us, the "Victorians thought it no small virtue to maintain the appearance, the manners, of good conduct even while violating some moral principle, for in their demeanor they affirmed the legitimacy of the principle itself."260 

Unfortunately, those who argue for control of electronic indecency have a tendency to confuse this public-private distinction by treating electronic mass media, at least radio and television, as intrinsically public by reason of its broadcast character. Of course, the Court knows better; but as I suggested earlier in discussing the public ownership conception, imagery and metaphor have a way of floating free from their moorings and taking on a life of their own. In this context, the metaphor of "public space" that is supposedly being con- [*pg 964] taminated serves as a cover for a different regulatory purpose which is difficult to embrace openly in a liberal society -- the protection of morals in a deep sense, not of merely behaving in public but of being "good." Modern Victorians who worry about a debasement in the culture as a consequence of indecent speech, or depiction of violence, are not soothed by the thought that it will be kept out of public view: out of sight is not out of mind. Indeed, being out of sight might well make the problem worse by making it more difficult to monitor and counter this debasement. And for these new Victorians it is definitely no comfort that these bad influences are the product of individual choice. Individual choice is merely another part of the problem, a problem that worsens precisely in proportion to the expansion of choices. From this perspective, the Internet is almost the ultimate threat insofar as it not only offers a rich menu of choices, but quite literally allows individuals to shape their own program content to their own preferences.261 

It is easy to see how obscenity and indecency have come to be central to the wider political debate between liberals and communitarians, for they go right to the heart of what a political society should strive to be and do.262 If it were merely a matter of public appearances, for the sake of accommodation even liberals would probably accept some kinds of controls. If the concern were simply about facilitating adult choice, I think one could at least confine the range of debate by focusing on a limited array of options designed to facilitate parental supervision. It is when the controversy betrays its roots in fundamental cultural terms that the differences between liberals and communitarians become irreconcilable. 

This Kulturkampf puts a heavy strain on traditional First Amendment analysis, at least if the model for First Amendment analysis is that presented by the Turner cases on the one hand or Reno on the other. Both of those cases, in their different ways, applied a means-ends analysis (Turner perhaps more clearly than Reno) [*pg 965] that presupposes a reasonably defined (and assumedly legitimate) ends by which the efficacy and precision of the means can be judged. Whether the end is localism, or is protecting children against unwitting exposure to indecent messages, it is possible to make some kind of reasoned assessment about this efficacy and precision: will the means secure the end? Will they secure it with least cost to free speech, etc.? But redefine the end as preserving "culture" and the formerly reasoned assessment reduces to a brute political contest of competing preferences. There simply is no way to evaluate what means will secure that end. Indeed, there is hardly even a way of articulating what the end means in terms that can be reconciled with the liberal premises of the First Amendment.263 

IV. 2001

It is time to take stock. The end of a decade is often taken as the occasion for both a wrap-up of the past and a forecast of things to come. Even more so is the end of a century, which has always been a convenient metric for historical generalization. But both decade and century pale by comparison to the end of a millennium, a time frame equal to the largest canvas used by social historians. (Anything larger and we are into archeology.) 

Unfortunately, large time frames are not meaningful for a First Amendment that is a little more than 200 years old. Indeed, even a centenary time frame seems rather grand, since for all practical purposes modern First Amendment jurisprudence is less than 100 years old. Narrowing the subject still further to the "electronic First Amendment," the relevant time period reduces to half a century at most. So, despite the various literary reference to "ages" in this essay, I take it no one will be deceived into thinking that we are talking about age-old lessons here. Looking back or looking forward, our perspective is quite limited -- a few years in either direction. 

Mindful of that limited perspective, I want to return to Ithiel Pool, who got us started on this inquiry,264 to see how his concerns have held up, a few years after he articulated them, and to speculate what might happen a few years on. Plainly, one source of Pool's concern has been largely removed from the picture. Red Lion, which troubled him greatly, is at best a crippled precedent for the new age. [*pg 966] In any event, there is very little active regulation being promulgated in its name. The fairness doctrine is dead; general program scrutiny by the FCC has been abandoned. There is still some degree of intermeddling via government bargaining for children's programming, but perhaps the most noteworthy thing about that bargaining is how ineffectual it has been. 

The indecency crusade continues. Pacifica, which Pool despised even more than Red Lion, is still alive and well in the world of radio and television, but not for telecommunications and not for cyberspace. Pool would have celebrated the Reno case: Just as Alexander Meiklejohn celebrated New York Times v. Sullivan as "an occasion for dancing in the streets,"265 Pool no doubt would have found Reno an occasion for dancing in the information superhighway. 

On the other hand, although the Court in Reno did move the electronic First Amendment a little closer to the print model, it would be a mistake to think that the Court has simply applied the print First Amendment simpliciter. In fact, "simpliciter" is the last word one should apply to our modern First Amendment. The modern First Amendment has become a confusing, complex assemblage of doctrines, considerations, and ad hoc factors. Some of the Court's modern opinions read like the Restatement of Torts, with its characteristic laundry list of factors to be weighed in some unspecified fashion to determine liability.266 

Not all of this complexity can be attributed to complexities added by electronic media, of course. Much of the complexity is surely due to a simple expansion of First Amendment protection to hitherto unprotected forms of speech, the effect of which has been to induce new conditions, limitations and doctrinal fine points about the scope of that protection.267 However, no small part of the new complexity has been added as the Court has attempted to devise distinc- [*pg 967] tive rules for new media technologies, under a kind of McLuhanesque medium-is-the-message theory268 that sees each distinctive medium as a distinctive form of speech. 

All this complexity may be unnecessary. The Court has long been in the habit of saying that each medium of mass expression raises particular First Amendment problems.269 No doubt that is true, but it is not clear that there are important differences between electronic media as far as indecency, for example, is concerned. In Denver, the Court approved in principle that limited control of indecent content could be extended to cable television, its premise being that there is no relevant distinction between the words and pictures delivered over the air and those delivered by coaxial cable.270 By the same token, there is no relevant distinction between words and pictures delivered by coaxial cable and those distributed by the Internet. Indeed, with the adoption of broadband delivery media such as cable modems and satellite broadcasting, the Internet may soon become an alternative mode of delivery for full motion video that is identical to standard cable television programming. 

I don't want to sound like a purist. There is something to be said for nuance, for context, for differentiation in constitutional adjudication even if it does undermine the crystalline quality of rule-bound principles. In all events I must admit that the Court is not entirely to blame for this complexity. If its First Amendment jurisprudence is incoherent,271 at least some of that incoherence is simply the Court trying to giver proper effect to our inconsistent, ambivalent, and am- [*pg 968] biguous social norms. Needless to say, these conflicts and ambiguities are most pronounced in times of rapid social change. 

If we look outside the area of direct speech restraints, we see that the reach of the First Amendment is now closer to what Pool believed it should be than it was when he wrote. Pool believed in an aggressive First Amendment that was not confined to matters affecting editorial judgments but extended to all government regulation of communications activities, whether it was the government's protection of the Postal Service's monopoly of first class mail or its regulation of telephone and telegraph carriers.272 These are greater ambitions for the First Amendment than the Supreme Court has yet embraced. Nevertheless, in an ironic twist to Pool's anxiety about a contaminated First Amendment, there seems to be a movement in this direction. Whereas Pool feared that creeping regulation would be the occasion for a First Amendment retreat, we may be seeing just the opposite -- with regulatory creep we may be getting First Amendment creep as well. 

This is a development that we would not expect to occur in the print media, where First Amendment constraints have prevented regulation other than by nondiscriminatory laws applicable to media and nonmedia enterprises alike. The case of electronic media has been different, of course; that was the source of Pool's complaint. His complaint came too soon, however, to see that once the First Amendment gained a beachhead in the electronic industry, as it did with the emergence of cable television, it would at once confront an array of targets that could not have been imagined in the days of print media. As I suggested earlier, the application of First Amendment scrutiny to content neutral regulation of speech-related activity is hardly unique to the regulated electronic media.273 But these media are, in the argot of the military, a target-rich environment for such First Amendment assaults. Unlike other media or other arenas of speech-related activity, the electronic media are pervasively regulated, and such regulation presents widespread opportunities for First Amendment claims. In retrospect, then, it is not surprising that regulatory creep would produce First Amendment creep. 

It is unlikely that either of these creeps will overwhelm the other. In a curious fashion, the electronic First Amendment and electronic regulation have become almost symbiotic, each providing [*pg 969] the other with an important means of sustaining itself. Each new deployment of information technology seems to generate some kind of regulation designed to guide and constrain it. This in turn prompts a First Amendment challenge designed to guide and constrain the regulation. The evidence to date suggests that neither has had a huge practical impact on the other. As I have said, the electronic First Amendment has clearly been given an expanded application over the past couple of decades, but there are relatively few regulatory programs that have been seriously handicapped by it. On the other hand, most of this regulation has had a rather ephemeral and incidental effect on electronic speech. In those few areas where regulation has specifically targeted speech, it is remarkable how limited its ambition, and how little its effect, have been. For all the Sturm und Drang about indecency, the airwaves contain more of it than ever before. The seven words that George Carlin said can't be heard on radio can be.274 Viewers have access to televised depictions of nudity, sex, violence, and all the other things that would were once considered unmentionable, let alone displayable in living color. There is, of course, the warning -- the small label that flits across the television screen thanks to Congress. And there will come the V-chip device, and similar rating/filtering software programs for the Internet.275 Some First Amendment advocates believe these methods, even if controlled by private choices, may present just as much a threat to free speech as government censorship. In their view, the risk of excessive, uninformed, or erroneous rating of material could distort private choices.276 We should be concerned about such mistakes. Still, those are risks that even now inhere in editorial judgments made by private publishers -- electronic and print. Since those judgments are themselves constitutionally protected as free speech choices, it is hard to see how they can be disallowed without standing the First Amendment on its head. 

The new information age can only lead to more, not less, private filtering -- "censorship" if you will -- of content, because the volume of information now available raises the threat of "overload." Some of this screening might be prompted by concerns to block "offensive" [*pg 970] material, but that will be the least of it. Already the world of cyberspace has become so clogged with information that, as Esther Dyson puts it, "the new wave is not value-added; it's garbage-subtracted."277 The "garbage" to which Dyson referred is not indecency, but merely content of low value. The point, though, is the same: increasingly it will be necessary to rely on third persons (or, what amounts to the same thing, software programs) to serve as information-selection agents for us. If such agents make mistakes, we may lose valuable information, but it is hard to see a serious threat to freedom of speech in attempts to optimize the value of the information.278 

In any case, neither private or public controls seem likely to have a large impact on the free flow of information and ideas. In the age of electronic information there is something almost Canute-like in the ambition to order the airwaves to behave.279 To be sure, there will always be some occasions where censorship can have at least short-term success, and since we live in the short term -- as Keynes famously reminded us280 -- it is a good thing to have a constitutional constraint on the ambitions of modern Canutes, however vain their ambitions may be in the long run. Still, looking back on the relatively short history of electronic speech, we have achieved a remarkable degree of free speech with only the most modest First Amendment interventions, and the information age is still in its infancy. 
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