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Who decides when a religious believer should be granted an exemption from a generally applicable rule? Under the constitutional exemption model set up by Sherbert v. Verner the answer is "judges." Under the statutory exemption model of Employment Division v. Smith the answer is "legislatures."  The Religious Freedom Restoration Act (RFRA) and its recent state analogues have been billed as ways to restore the constitutional exemption model. 

In this Article, Professor Eugene Volokh argues that the RFRAs actually implement a third model--a "common-law exemption model" in which exemption decisions are initially made by courts but are ultimately revisable by legislatures--and that this approach is better than both of the other models.  He goes on to (1) explain how state RFRAs (and the federal RFRA, as applied to federal laws) track the traditional common-law development of other subconstitutional claims of right; (2) argue that this protects the RFRAs against some of the criticisms of the Sherbert regime levied by Smith; (3) suggest that drafters of the RFRAs should abandon their current reliance on the "strict scrutiny" test; (4) argue that viewing religious exemption claims through a common-law lens helps show the fallacy of the Sherbert constitutional exemption framework; and (5) suggest that the common-law rights model might be profitably applied to certain other proposed exemption regimes, such as a regime of limited exemptions for news gathering. 
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        Introduction 

      When should religious objectors get exemptions from generally applicable laws?  Should a landlady who has religious objections to renting to unmarried couples be exempted from antidiscrimination law? Should a person whose religion views peyote or marijuana use as a sacrament be exempted from drug laws? Should a mother who feels a religious duty not to testify against her daughter be exempted from the legal duty to testify?(1) 

      Equally importantly, who should decide these matters? From 1963 to 1990, the Supreme Court took the view that such decisions should ultimately be made by judges. Under what I'll call the constitutional exemption model, the Court concluded that the Free Exercise Clause generally mandated religious exemptions: A law that substantially burdened religious objectors could be applied to them only if it passed "strict scrutiny" (i.e., served a "compelling government interest" in the least restrictive way possible) and it was up to courts to decide whether this test was satisfied.(2) 

      In Employment Division v. Smith (1990),(3) the Court reversed itself, shifting to what I'll call the statutory exemption model.  The Free Exercise Clause, the Court held, does not require exemptions; whether an exemption is available should be up to the legislature. 

      Following Smith, Congress adopted the Religious Freedom Restoration Act (RFRA), which purported to restore strict judicial scrutiny of all federal and state laws that substantially burden religious practice, mandating religious exemptions wholesale, rather than one by one as under the statutory exemption model.(4) When the Court held RFRA unconstitutional as applied to state laws in City of Boerne v. Flores (1997),(5) supporters of exemptions shifted to proposing RFRA-like statutes in each state; these laws, too, purported to restore strict scrutiny.(6) The rhetoric in support of RFRA and of the state RFRAs focused on restoration of the constitutional exemption model--a return to having courts decide when exemptions are available.(7) 

      But, I argue in Parts I.A-D, this state RFRA approach actually implements a different regime, which I call the common-law exemption model. As under the constitutional exemption model, state RFRAs (and the federal RFRA applied to federal laws)(8) let courts decide in the first instance whether an exemption is to be granted. But because RFRAs may be revised by the legislature, the courts' decisions aren't final. Ultimately, the tough calls will be governed by the political process,(9) just as they have been in the common-law system under which American law has generally evolved.(10) 

      From this observation flow some other conclusions. First, as I explain in Part I.E, the common-law framework gives exemption supporters some of what they want, despite the possibility of legislative override.  By letting courts take the lead in carving out exemptions for conduct that, in the courts' view, doesn't really harm others, the framework shifts the burden of overcoming legislative inertia to favor exemption supporters. Exemptions would thus be rejected only based on a considered judgment, rather than by mechanical application of laws that may have been enacted without any consideration of their possible effect on religious practices. State RFRAs would also make it especially hard for local governments or executive officials to burden religious exercise, though legislatures can, if they want to, avoid this effect using provisions that I describe in Part I.E.2. And, as I explain in Part I.E.3, state RFRAs may embolden judges to carve out exemptions that they might not have carved out under the constitutional exemption model. 

      Second, recognizing that RFRAs follow the common-law model, rather than the constitutional model, shows that Employment Division v. Smith's criticism of the constitutional exemption model does not condemn state RFRAs, or the federal RFRA as applied to federal law. As I explain in Part I.F, while a constitutional exemption mandate would give courts too much final discretionary decision-making power, the common-law tradition shows the legitimacy of giving courts initial discretionary decision-making power. 

      Third, the similarity between the question courts should ask when applying the exemption regime and the question they ask when developing the common law--when should people's liberty be constrained by the rights and interests of others?--helps show the error of imposing an across-the-board strict scrutiny test. Obviously the complex pattern of common-law rules couldn't be reduced to any such test; likewise for religious exemptions. As I argue in Part II, instead of mandating such a necessarily misleading formula, legislatures should explicitly instruct courts to develop the religious exemption regime using a common-law process. Though this will give courts fairly little initial guidance, the strict scrutiny test doesn't give courts much sound guidance either, and it gives them some incorrect guidance to boot. 

      Fourth (and independent of the first three points, which should be acceptable even to supporters of a constitutional exemption model), the common-law regime is better than the constitutional exemption regime. As Part III argues, the constitutional exemption model was flawed for the same reason that the early 1900s substantive due process regime was flawed. "I may do what I like, so long as I don't harm others" is an undeniably appealing principle, but who is to decide--in religious freedom cases or in substantive due process cases--what constitutes impermissible harm to others, and whether such harm is in fact likely to flow from a certain practice? Is it a harm when I refuse to rent you my property? Do I harm you if I refuse to testify on your behalf when your life, liberty, or property is at stake? Would allowing some marijuana use cause harm by increasing street crime or addiction of children? What about peyote? 

      There is no judicially discoverable answer to these questions dictated by logic or by the Constitution. Answering the questions is an exercise of moral and practical judgment about what "harm" means and what actually causes harm, and the rejection of the early 1900s substantive due process jurisprudence tells us that this judgment must ultimately be left to the political process: Judges have no basis for conclusively saying that something that the legislature considers harmful is actually harmless. 

      The Free Exercise Clause, like other constitutional provisions, does secure a right to do certain categories of things--for instance, discriminate based on race or sex in hiring clergy--even when they harm others. I have no quarrel with such focused religious freedom protections, or with similar protections provided by other constitutional provisions (such as the Free Speech Clause) to certain kinds of conduct that harms others. 

      But as I argue in Part III.A.2, such a constitutionally secured right to harm others can't be based only on the religious motivation for one's conduct. A general Free Exercise Clause(11) right to engage in a wide variety of conduct simply because the conduct is religiously motivated would be normatively acceptable only if it were limited to conduct that does not harm others, and such a limited right, while appealing, is ultimately not judicially administrable. 

      U.S. law has thus generally resisted giving judges the last word on what constitutes harm to others, but it has often given them the first word. Most of the basic rules defining the boundary between people's rights and the protection of others' rights and interests--the rules of tort law, contract law, property law, even in part criminal law--were originally crafted by judges exercising their moral and practical judgment about what constitutes harm. Many such rules are still being developed by judges today, sometimes under statutes that instruct judges to carve out common-law exceptions from broader statutory schemes. The state RFRA approach, with its initial delegation of discretionary authority to judges coupled with the possibility of legislative modification, fits well into this common-law framework.(12) 

      Fifth, as I argue in Parts III.F.3-4, legislative exclusions of certain laws or government actions--for instance, antidiscrimination laws or prison rules--from state RFRAs often make sense. These exclusions aren't attempts to undermine the exemption regime; rather, they are an inherent part of the common-law-making process, where legislatures review and occasionally supersede judicial decisions about the strength of countervailing private rights and interests. 

      Finally, I briefly suggest in Part IV that the common-law model may make sense for some other kinds of individual rights, rights that ought not be constitutionalized but that nonetheless deserve protection through something more than just specific statutory exemptions. Consider, for instance, exemptions for news gathering. Many general laws were created with little thought about the special problems raised when people violate these laws for news-gathering purposes, just as many laws were written with little thought about the special concerns of religious objectors. A legislature may avoid the mechanical application of these laws in situations where they may be inapt by delegating to courts the power to carve out exemptions for news-gathering activities. Courts would then determine, subject to legislative revision, which news-gathering activities should be allowed because they don't sufficiently harm others (perhaps, for instance, lies or certain technical trespasses in the course of an undercover investigation), and which should be forbidden. 

      The religious exemption question exposes a gap in our traditional thinking about law. Religious freedom jurisprudence has generally veered between two polar models of the relationship of courts to legislatures. In the Sherbert regime--which the RFRA rhetoric has generally aimed at "restoring"--courts did all the heavy lifting, and what they lifted stayed in place (absent a constitutional amendment). In the Smith regime, the assumption was that courts played almost no role, and all the decisions were up to the legislature. 

      But state RFRAs suggest (perhaps unexpectedly) a third model, which assigns both courts and legislatures a role in developing the law of religious exemptions. This model, I argue, will in the long run lead to a better reconciliation of religious freedom claims and countervailing private rights, just as our common-law system of tort, contract, and property law has produced better results than could have arisen under either an entirely constitutionalized or an entirely codified system of private law. 

      I.The State RFRA Model as a Common-Law Exemption Regime 

      A. The Religious Exemption Problem 

      Religious observers cannot be exempted from all generally applicable laws that burden religious practices. Human sacrifice, religiously compelled seizure of another's property, and the like must be punishable. On the other hand, there has often been broad support for having some religious exemptions, for instance from alcohol prohibition, compulsory military service, and oath requirements.(13) 

      The questions have thus been: When should such exemptions be granted, and who should decide when they should be granted? Until 1963, the general answer seemed to be that the matter was up to the legislature, but in Sherbert v. Verner,(14) the Court launched the constitutional exemption regime--whenever a law substantially burdened religious practice and couldn't pass muster under strict scrutiny, a religious exemption was constitutionally compelled. 

      In 1990, Employment Division v. Smith largely overruled Sherbert and reinstituted the old statutory exemption model.(15) The Free Exercise Clause, the Court held, generally does not compel religious exemptions. Religious objectors should ask the legislature for specific statutory exemptions, as objectors had done (often successfully) in the past. 

      But rather than lobbying for specific exemptions from specific laws burdening religion, supporters of the Sherbert model persuaded Congress to enact the 1993 Religious Freedom Restoration Act. RFRA purported to require religious exemptions from all state and federal laws unless the laws passed strict scrutiny; as its name suggests, RFRA was billed as a way to reinstate by statute the old constitutional exemption regime.(16) 

      In City of Boerne v. Flores (1997),(17) the Court concluded that RFRA could not constitutionally apply to state governments, because Congress lacked the power to so broadly restrict enforcement of state laws. But Boerne left RFRA in place as a restraint on federal action(18) and didn't preclude the enactment of state RFRAs as restraints on each state government. Following Boerne, exemption advocates have in fact turned to lobbying state legislatures to enact state RFRAs. 

      B. State RFRAs as a Common-Law Model 

      The debate over RFRA and state RFRAs has operated on the assumption that a state RFRA regime reinstates the constitutional exemption framework--that, as under Sherbert, a religious exemption is judicially guaranteed whenever a law substantially burdens religious practice and can't pass muster under strict scrutiny.(19) And indeed the state RFRAs, though statutes, don't fit the statutory exemption model. Under the statutory model, the legislature decides when a particular exemption should be granted; under state RFRAs, with their relatively vague standards of "compelling government interest" and "least restrictive alternative," the decision is made by a court. 

      But state RFRAs, being state statutes, can be modified by the legislatures that enacted them. Thus, under these state RFRAs (or under the federal RFRA as applied to federal law), the answer to the question "When should religious exemptions be granted, and who should decide when they should be granted?" is "When the courts think such an exemption doesn't unduly jeopardize compelling state interests and the legislature hasn't specifically overridden this judgment."(20) This represents a significant and underappreciated change from the constitutional exemption model, under which courts had the final say. 

      I call the state RFRA approach a "common-law exemption model" because it embodies two aspects of common-law decision making. Unlike the statutory exemption model, and like the constitutional exemption model, state RFRAs delegate the initial decision to judicial discretion: Both the state RFRAs' text and the existing free exercise strict scrutiny case law are so vague that they rarely bind courts to any particular results.(21) 

      But unlike the constitutional exemption model and like the statutory exemption model, state RFRAs leave the final decision to legislative discretion. Say a court concludes that a ban on marital-status discrimination in housing fails strict scrutiny, and a legislature disagrees, perhaps because it believes that tenants have a right to be free from such discrimination. The legislature can then simply enact a new statute: "Whereas we conclude that marital status housing discrimination violates tenants' rights, the statute banning marital status discrimination in housing shall be applied without regard to [the state RFRA]." 

      Such a revision would face some political difficulty. It always takes effort to get anything on the legislative agenda, and many legislators might be hesitant to cast what can be characterized as "A vote against religious freedom."(22) But religious freedom isn't the only thing that arouses popular sentiments. Legislators voting on whether to retain the exemption might be reluctant to cast what some will call "A vote in favor of discrimination"; the fact that many state RFRA proposals have themselves been defeated(23) suggests that RFRAs need not be sacred cows. A proposed bill carving out an exemption from a state RFRA would be politically similar to other bills, such as ones that reverse common-law decisions imposing various forms of tort liability: It will pass or fail depending on the breadth, depth, and savvy of its political support and opposition.(24) 

      After a while, then, a state's religious exemption law will end up being mostly a creation of the courts, but with legislative modifications. When the legislature concludes that a court was too stingy with exemptions from some statute, it will enact an explicit religious exemption. When the legislature concludes that a court was too generous, it will specifically provide that the statute has no exemption. The result will be much like the tort law, contract law, and property law of many states--a basic body of judge-made law, with alterations imposed by legislators when they disagree with the judges. 

      C. Common-Law Statutory Exemptions 

      Some may find it odd to hear a statutorily authorized system of exemptions from statutes described as a "common-law" framework; the common law is usually seen as an entirely judicially created construct. But there is ample precedent for this approach. The congressionally enacted Federal Rules of Evidence, for instance, dictate that testimonial privileges are to "be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience."(25) Some environmental laws use the same language to authorize federal courts to develop affirmative defenses.(26) The Copyright Act of 1976 authorizes courts to develop fair-use principles using their own discretion,(27) though it provides more guidance than do the Rules of Evidence. 

      The Trademark Anti-Dilution Act also allows a fair-use defense.(28) Though it doesn't specifically tell courts to develop such a defense using their own discretion, such an instruction has to be implied: Because the dilution cause of action is new, courts must create fair-use law on their own. Likewise, Title VII authorizes courts to carve out exemptions from the sex discrimination ban--necessarily using their own discretion--under the rubric of "bona fide occupational qualification."(29) In all these contexts, the legislature has delegated certain decisions to be made initially by judges. State RFRAs are somewhat more sweeping than these statutes, because they apply to the whole body of state law, rather than just to one area, such as copyright, discrimination, or antitrust. Still, the core principle--delegation to courts of the power to create exemptions, coupled with the possibility of legislative power to revise the exemptions--is the same, and seems equally apt regardless of the statute's breadth.(30) 

      In these examples, the legislature apparently expected that there would be (1) a minority of situations (2) that it was unlikely to anticipate adequately (3) in which some concern is morally or practically significant enough to justify a result different from what the statute presumptively requires. If these situations were very common, the legislature would probably have felt obliged to consider them more carefully. If they could be adequately anticipated, then the legislature would likely have set forth a statutory answer for them. And if they weren't significantly different from the core case to which the statute would presumptively apply, there would have been no reason to authorize courts to create special rules for them. But when the three conditions above are present, it makes sense for the legislature to let courts make law for such cases as they come up, defining the private rights involved through a common-law approach rather than a purely statutory one.(31) 

      As a class, general laws that may incidentally burden religious practice satisfy at least the first two of the three criteria I outlined above. First, they tend to give rise to religious objections only in a small minority of applications. Second, in a country that has many religious sects, considerable creation of new sects and immigration of people from other religious traditions, and a tendency for individuals or small groups to come up with their own interpretations of religious doctrine, the various objections may often be hard to anticipate.(32) Legislators often pass general statutes without considering that what to most people is a modest, easily bearable restraint might be a much greater imposition on a minority religious group,(33) especially when the group is little known or badly organized politically, or when it arrives or arises after the law is enacted. Requirements of bright signs on slow-moving vehicles might be an example(34)--many lawmakers may have voted for such requirements thinking that they provide some safety advantage without imposing any serious burden on motorists, and not realizing that to the Amish the requirements may indeed be a substantial burden. 

      The harder question is whether the presence of a religious objection is morally or practically significant: Is there reason for the legislature to think that a result that it sees as right in the absence of a religious objection--for instance, people may not use peyote or discriminate in housing against unmarried couples--may become wrong when the objection is present? 

      Some might think that the answer is no--that personal beliefs, regardless of their basis or their importance to the person, usually don't matter.(35) This might be especially true when the private right vindicated by the law is particularly clear: Thus, I think most would agree that a personal religious belief does not give one a right to intrude on others' property, to defame them, or to breach one's contracts with them. 

      But the existence and the seeming propriety of many statutory exemptions suggest that at least sometimes an objector's religious beliefs (or, more broadly, conscientious beliefs(36)) should influence the result. The law treats people with conscientious objections to war differently from those who have no such objections, even when the different treatment increases the risk of death for the nonobjectors. Federal law and the laws of many states exempt religiously motivated peyote users, though the general peyote ban is premised on the notion that peyote use tends to cause various harms.(37) 

      The legislatures that enacted these exemptions have apparently decided that the presence of conscientious objections can make a difference, and it seems to me--and, in my experience, to most other observers--that at least in some such cases this conclusion is correct. A law that mandates something that is contrary to someone's deep conscientious beliefs imposes a serious burden on the objector, often a much greater burden than it imposes on those who lack such a deep belief on the issue. It's quite right for legislatures to want to ease this burden, especially when easing the burden doesn't harm others.(38) And if this is a sufficiently likely scenario--if conscientious objections can be relevant to whether the law should be applied to the objector, and such objections are both rare and hard to anticipate--then it may make sense for legislatures to let courts create such exemptions wholesale (subject to legislative repeal), rather than requiring objectors to lobby the legislature for specific statutory exemptions. 

      D. The Common Law and Harm to Others 

      That religious exemption regimes fit well with the common-law tradition should not be surprising. The principle of religious exemptions is often defended on the theory that "people should be free to do what their religions tell them to do, so long as they don't harm others";(39) but of course American law more generally begins (in at least rough outline) with the principle that "people should be free to do what they want, so long as they don't harm others." 

      The real debate, as I discuss in more detail in Part III, is about what "harming others" means, and this debate has traditionally been resolved through the common-law model. Judges creating tort law, contract law, and property law have initially defined what constitutes harm to others. Then, when legislatures have disagreed--for instance, when they concluded that alienating the affections of another's spouse shouldn't be treated as an actionable harm,(40) or when they concluded that race discrimination in hiring should be treated as a harm--they have revised the law accordingly. Likewise, under the common-law religious exemption model, determining which religious practices don't harm others and should thus be allowed is initially up to the courts, subject to modification by legislatures. 

      Consider an example: claims by churches that their religious uses should be exempted from zoning laws.(41) Traditionally, the legal system has assumed that people are entitled to use their real estate however they please, so long as such use doesn't harm others. Neighbors were protected against harm by the common law through nuisance doctrine, but as legislative bodies concluded that certain uses created harms that the common-law rules might not recognize--for instance, traffic congestion, excessive crowding, or loss of privacy--they modified the nuisance law regime with zoning laws.(42) 

      Thus, when religious exemptions are similarly urged on the grounds that people are entitled to follow their religious teachings so long as their actions don't harm others, it likewise makes sense to have courts initially define what constitutes harm, subject to legislative modification. If a court concludes that having a soup kitchen at a neighborhood church, which would normally be an impermissible use under a local zoning ordinance, doesn't really harm neighbors--doesn't infringe their rights or inflict improper externalities on them--it can carve out an exemption. But if the legislature later concludes that the court's decision did not properly consider all the ways in which such a use can inflict harm, the legislature can supersede this judgment, just as zoning laws superseded certain nuisance law principles. 

      I am not suggesting that courts must follow common-law rules in deciding on exemptions, for instance by following common-law nuisance doctrine in deciding whether a certain activity should be exempted from zoning laws. Both the judgments about harm embodied in the zoning laws themselves and the special concerns raised when an exemption claim rests on religious grounds may lead the court to create a rule for religious uses that differs both from the common-law nuisance rules and from the statutory zoning rules. But it makes sense for the legal system to make these decisions by relying on the common-law method of initial judicial decision making coupled with the possibility of legislative reconsideration. 

      E. The Practical Effects of a Common-Law Exemption Regime 

      A common-law exemption regime may generally help religious objectors less than a constitutional exemption regime would, but it gives them significantly more protection than the statutory exemption model does. 

      1.Shifting the Burden of Overcoming Legislative Inertia 

      Most importantly, the common-law regime shifts the burden of overcoming legislative inertia. To get a statutory exemption, even a fairly uncontroversial one, religious objectors must get space on the legislative agenda, something that may be hard if the religious group is small, unpopular, or not politically well-organized.(43) (The separatist religious beliefs of some groups, such as the Amish, may make it especially hard for them to mobilize politically.) It will also take time; while the objectors are waiting for the legislature to act, they may be forced by the law into what they believe to be sinful behavior. 

      And winning in the legislature tends to require not just majority agreement but a mild supermajority:(44) The bill must navigate the legislative committee system and then be accepted by both houses of the legislature and signed by the executive.(45) If the statutory exemption is controversial, it might be rejected even if it has majority support but not the required supermajority. 

      Under the common-law exemption framework, if a court rules in favor of an exemption, the objectors--for instance, members of American Indian religions asking for exemption from a peyote ban--will immediately get the relief they need. The legislature could still revisit this question and specifically reject the possibility of exemptions by enacting a flat ban. But to do that the lawmakers would have to confront the fact that the flat ban would hurt a particular religious group, and perhaps confront a record of some months or years during which the exemption was available and the sky didn't fall. 

      They would in any event have to make room for the action on the legislative calendar, itself a test of how important the government interest in across-the-board enforcement really is. And they would have to get the mild supermajority needed to get a law through the lawmaking process. Because the common-law exemption regime shifts the legal and political inertia to the religious objector's side, the objecting group would find it somewhat easier to defend itself. At the very least the objectors would have some modest assurance of a relatively thorough hearing, something they might not get if they bore the burden of lobbying for a statutory exemption.(46) 

      This shifting of inertia to those who would undo what courts have done, a hallmark of common-law decision making, has its detractors. Many common-law decisions--for instance, broad expansions of tort law--have been criticized by some precisely because they create new legal rules without any requirement of supermajority popular support, and because they are hard to reverse, even if they are in theory reversible. 

      Nonetheless, common-law creation of religious exemptions differs significantly from common-law creation of new torts or crimes. New tort or criminal liability generally creates greater government restrictions or mandates on individual action; new religious exemptions, like new common-law defenses more generally, usually create greater individual liberty from government restriction or compulsion.  This greater liberty may not always be good: The liberty could be a liberty to infringe private rights that should be protected. Still, so long as any errors that sufficiently concern the legislature are correctable, the likely errors in the direction of too much liberty from government restriction are generally--though not always--less harmful than the likely errors in the direction of too much government restraint.(47) 

      Common-law decision making also breeds uncertainty, especially because common-law decisions are generally retroactive.  But the uncertainties caused by possible creation of religious exemptions should be less troubling than those caused by the possible creation of new crimes or torts. Putting prosecutors at risk of having a case dismissed under a newly minted religious exemption is not as bad as putting people at risk of retroactive criminal or civil liability. Subjecting religious objectors to the risk that their exemption claim would be denied is unfortunate; but such objectors are no worse off than if they had no chance of exemption at all, or than if they were subject to the equally uncertain constitutional exemption regime. 

      2. Shifting the Decision Making from Executive and Local Decision Makers 

      Under a common-law exemption regime, either the legislature or the courts must explicitly validate executive and local government conduct that interferes with religious practices. While the legislature can exclude statutes from the coverage of a state RFRA, executive agencies and local governments can't do the same for their actions. 

      Consider for instance the Sikh requirement that Sikh men wear ceremonial daggers (kirpans). These kirpans may indeed be purely ceremonial--they are often blunted or sown into their sheaths, and might therefore not significantly threaten public safety.(48) Nonetheless, some prosecutors might feel prompted to literally enforce laws banning public carrying of knives, and school officials might, out of concern for discipline untempered by any desire for accommodation, expel any students who wear kirpans to school. A common-law exemption regime would let courts carve out an exemption for certain modes of carrying kirpans that judges believe to be harmless; and while the legislature could eliminate this exemption, individual executive officials could not. 

      Likewise, consider zoning laws, which some religious exemption supporters say are often enforced without enough willingness to accommodate religious uses.(49) An ordinance generally limiting an area to purely residential uses might be applied by a zoning board to bar even fairly small weekly religious meetings in people's homes.(50) If one thinks zoning boards too often focus exclusively on the concerns of majority homeowners, the common-law exemption regime may provide a remedy: The regime would let courts carve out exemptions from zoning laws when the judges believe that such exemptions really wouldn't interfere with neighbors' rights or legitimate interests. And while the state legislature could repeal or modify these exemptions, it might take a broader view of the matter than would a local zoning board whose members may be too focused on their neighbors' concerns. 

      The common-law exemption model should thus provide considerable, though not complete, comfort even to those who prefer a constitutional exemption model. The Sherbert-era courts' unwillingness to enforce strict scrutiny really strictly(51) suggests that, even under a constitutional exemption regime, courts would only rarely reject considered legislative judgments that a certain law had to be applied uniformly. Nonetheless, exemption supporters hoped RFRAs would at least let courts create exemptions for religious practices that legislatures never thought about, and would give religious objectors a tool to fight rigid-thinking petty bureaucrats, who themselves don't have much democratic legitimacy.(52) The common-law exemption model should in some measure satisfy this desire. 

      On the other hand, this preemption of local and executive action could also be a basis for faulting the state RFRA model.  Local governments and executive decision makers are generally given considerable latitude because many people value local self-government, agency expertise, or the elected executive's personal accountability to the voters. State RFRAs would undercut these values. 

      In these contexts judicial decision making under state RFRAs departs from traditional common-law decision making. Traditionally, local governments could, within the scope of their powers, supersede some common-law immunities: For instance, even if a court concludes that a certain kind of employment discrimination doesn't constitute common-law wrongful discharge, or a certain kind of land use isn't a common-law nuisance, a city ordinance could nonetheless ban such private action.(53) Similarly, even if a court finds that a certain kind of emission fits within a common-law defense to common-law nuisance liability, a state environmental agency may nonetheless enact regulations restricting the emission. 

      Is this restraint on home rule and executive powers wise? It is not enough to respond that letting people do things mandated or motivated by their religion is important--as I discuss below in Part III, the question is who should decide when this important interest prevails over what government officials believe to be the important rights and interests of others.  I argue that when courts disagree with the considered judgment of the legislature on whether a religious exemption should be granted, the legislature should prevail; but who should prevail when courts disagree with the considered judgment of a city council, local voters, or executive officials? The answer must depend on how much one supports home rule or executive discretion, and the analysis is generally the same as it would be in any other debate about the proper scope of local or executive power. 

      The standard arguments on these subjects are familiar. The argument for greater home rule is the value of self-government by the majority at the lowest possible level, which takes into account the possibility of differing conditions and differing local cultures throughout the state.(54) The argument against (most famously expressed as to state-federal relations in The Federalist No. 10) is that local governments are more apt to be captured by stable and mostly homogeneous local majorities and are thus particularly likely to undervalue the concerns of minorities. 

      The arguments for executive discretion are the need for effective execution of the laws, the greater accountability of a single executive head compared to a plural legislature, and in some contexts greater agency expertise (for instance, as to environmental regulation). The arguments against are that most executive decisions are actually made by unelected bureaucrats, and are thus less democratically legitimate than decisions made by the legislature, and that bureaucrats hired specifically to enforce a particular body of law are more likely than generalist legislators to have a tunnel vision that precludes serious attention to other considerations, such as the interests of religious objectors.(55) 

      I am genuinely unsure about how these arguments should ultimately be resolved, but the common-law exemption model provides more flexibility for resolving them than does the constitutional exemption model. To begin with, the legislature could write the state RFRA to say something like "This Act shall not apply to any local legislation, executive order, or agency action that explicitly excludes such application by reference to this Act."(56) This would leave final local and executive authority intact, but would still allow exemptions so long as there were no considered local or executive judgment to the contrary. 

      Alternatively, the legislators can adopt a broad state RFRA and then wait and see. If they eventually find that the state RFRA excessively con- 

      strains, say, local authority over zoning or executive authority over government employment, they would have several options. They could exempt these decisions from the state RFRA.  They could implement a special statutory exemption scheme for these decisions. Finally, they could provide, as suggested above, that these decisions be governed by the state RFRA only if there were no specific language in the ordinance or regulation stating that the state RFRA ought not apply. The common-law model thus lets the legislature provide whatever level of home rule or executive discretion it chooses.(57) 

      3. Encouraging a Broader Scope of Exemptions 

      The possibility of reconsideration by the legislature may actually make courts more willing to grant religious exemptions than they would have been under the constitutional exemption regime. A court may be reluctant to accept a close constitutional claim precisely because accepting it would permanently bind the legislature. Even a judge who thinks that granting a religious exemption from peyote law might not cause that much harm, and who thinks the legislature might not have considered this particular question when it banned peyote, may be hesitant to tie the legislators' hands by declaring that religious use of peyote is categorically protected.(58) But under a common-law exemption regime, a judge may be more willing to decide close cases in a claimant's favor, precisely because the decision isn't final.(59) 

      Judges applying a common-law exemption regime may also be more willing to grant exemptions as experiments. Concluding that the Constitution requires something leaves judges little room to change their minds. Constitutional text isn't supposed to mean one thing this year and the opposite ten years later--judges are popularly expected to interpret the constitution, not decide based on their own changing attitudes. Changes of mind about doctrine are of course possible (Smith itself is an example), as are changes of mind about application of doctrine.  A court might at first conclude that a certain law fails strict scrutiny because some other alternative could be equally effective, but in a later case, with a better factual record, conclude that the alternative is not effective and that the law now passes strict scrutiny. But these changes are hard to justify to the public; realizing this, judges may be reluctant to grant an exemption in the face of uncertain results, because they know that they themselves will be strongly bound by this in the future.(60) 

      Changes in common-law doctrines, on the other hand, are more defensible, because there the judges don't have to claim to be interpreting some unchanging text. A court might grant an exemption based on its tentative conclusion that the exemption--for instance, an exemption for religiously motivated peyote use or religiously motivated light labor by children(61)--won't do much harm to the government interest; but a few years later, after evaluating the exemption in action, the court might change its view.(62) Alternatively, the court may explicitly invite the legislature to review the results of the court-created experiment, and to repeal or modify the exemption if the legislature concludes that the experiment was unsuccessful. 

      Of course, courts will always be somewhat reluctant to reverse recently established doctrine, but so long as it is easier for either courts or legislatures to reverse common-law doctrines than constitutional doctrines, courts under a common-law regime should be somewhat more willing to experiment in the face of uncertainty. And experimentation is particularly important in religious exemption cases, where so much turns on uncertain predictions about an exemption's effect, for instance about whether allowing a peyote exemption will indeed substantially interfere with enforcement of the general ban.(63) 

      Judges may also be more willing to grant exemptions under the common-law model because the legislative authorization behind the common-law model makes exemptions easier to defend. Pro-exemption decisions under a constitutional exemption regime say, implicitly or explicitly, "We refuse to apply a democratically enacted statute"; but under a common-law exemption regime, they can be written as "Pursuant to the legislature's command, we apply the democratically enacted state RFRA to carve out a religious exemption." Judges who worry that their decisions might lead to a backlash against the judiciary, or who are philosophically uneasy about the countermajoritarian nature of judicial review, may be hesitant to grant constitutional exemptions but more inclined to grant common-law exemptions.(64) 

      These arguments could also cut the other way. Some might argue that a common-law exemption framework would make judges too aggressive at granting new exemptions, and thus too quick to sacrifice the countervailing rights and interests of others, because the ultimate responsibility for the result would be in the legislature's hands. 

      But it seems unlikely that judges would systematically overvalue the interests of religious claimants and undervalue the interests of others. True, religious claimants often present viscerally appealing cases, but so does the government, speaking on behalf of people whom the exemption would purportedly hurt. The constitutional exemption regime may have skewed such contests against objectors, because victories for objectors were, if erroneous, more harmful: Such victories could not be undone legislatively whereas victories for the state could be. A common-law exemption regime would eliminate this asymmetry, and thus the distorting incentive to decide against the claimant; and I doubt that it would introduce any new asymmetries in the other direction. 

      4. The Difficulty of Predicting Specific Results 

      In saying all this, I am not claiming to predict how any particular exemption claims, especially the most contested ones, would come out. I don't know whether and when courts will carve out religious exemptions from housing discrimination laws, zoning laws, or any of the other laws I mention here; nor am I certain about what the right results are in such cases. Likewise, I can't reliably estimate how much a common-law exemption regime will in the aggregate help religious objectors. 

      This uncertainty exists partly because the strict scrutiny framework is, as I mentioned earlier, quite vague. More importantly, though, it exists because applying the underlying principle that "people should be free to do what their religions tell them to do, so long as they don't harm others"(65) requires answering an essentially contested question--what "harm to others" means. And because most hotly disputed controversies do involve a conflict between the desires of religious exemption claimants and the countervailing interests of others, the quality of any proposal cannot be measured simply by how much it helps religious objectors. 

      As I explain throughout this Article, I think the common-law exemption model is a particularly good way of answering this question, but settling on this model (or, for that matter, the constitutional model or the statutory model) does not dictate exactly what answers will be reached. 

      F. The Legitimacy of the Common-Law Model After Smith 

      This analysis also suggests the weakness of one common criticism (which I myself have made in the past(66)) of jurisdiction-by-jurisdiction RFRAs: that they implement exemptions "blindly and en masse" and "shrug[] off the careful weighing which the accommodation of religious practices requires."(67) True, the legislatures are acting blindly, in the sense that they are enacting a statute that covers situations that they know they can't anticipate, and they are delegating the initial weighing decisions to courts rather than making the decisions themselves.  But the tradition of common-law decision making, including common-law decision making pursuant to statutory authorization, suggests that such delegation to courts is quite sound. If we assign judges considerable discretion in continuing to design tort law, define evidentiary privileges, evolve fair-use defenses to copyright claims, and the like, why not give them similar discretion for religious exemptions? Nothing in either the relationship of the three branches of government (federal or state(68)) or in the Establishment Clause stands in the way of this sort of delegation.(69) 

      Likewise, this analysis undercuts the claim that applying the federal RFRA to federal law improperly or even unconstitutionally contradicts Smith's conclusions about the judicial role.(70)Smith's criticism of the constitutional exemption model says little about the propriety of a common-law exemption regime. As I explain in Part III, I substantially agree with Justice Scalia that "it is horrible to contemplate that federal judges will regularly balance against the importance of general laws the significance of religious practice"(71)--but only because these balancing decisions would bind the political branches.(72) In the common-law context, judges routinely balance claims of liberty against countervailing claims;(73) the very fact that their decisions may be superseded by contrary legislative balancing prevents such judicial balancing from being "horrible to contemplate." 

      This does not dispose of all arguments against RFRA; for instance, one could argue that religious objections don't deserve special consideration,(74) or one could claim that courts are for some reason unusually bad at making decisions about religious exemptions. Still, the general concern about delegation to judges should be considerably weakened when judges are given only initial decision-making power, not final power.(75) 

      G. The Problem of Preference for Religion 

      Finally, one possible objection affects all three religious exemption models: Any regime of religious exemptions by definition prefers those whose actions are motivated by religion over those whose identical actions are motivated by equally deeply held secular beliefs. A purely religious exemption from the draft, for instance, would prefer religious conscientious objectors over secular ones. 

      If one thinks exemptions are compelled by the Free Exercise Clause--which talks about free exercise of religion--then it's plausible that any such exemptions should be available only to those whose actions are religious.(76) But this rationale doesn't apply if one rejects the constitutional exemption model: The religious preference embodied in the statutory or statutorily authorized common-law exemptions would be the creation of legislators or judges, not a constitutional mandate. One would have to explain why, as a constitutional matter, such a preference for religion comports with the Establishment Clause, and why, as a policy matter, the preference is morally sound. 

      I think the preference is both morally and (less certainly) constitutionally troublesome; the reasons for this have been well addressed elsewhere.(77) This objection may itself justify opposing state RFRAs as they are now written. 

      Nonetheless, this objection applies not only to RFRA-type authorizations of common-law regimes, but also to statutory exemption regimes; and one way of defusing the objection--namely, making the exemption available to anyone who has a deeply held conscientious belief--is available in both situations.(78) Draft law has been interpreted to include such a conscientious objector exemption.(79)  Courts have generally interpreted Title VII's religious accommodation requirement the same way (though many such statements might be dictum).(80) A common-law religious exemption regime can similarly be broadened to protect all conscientious objectors, religious or not. Thus, though the concern about preference for religion may lead one to oppose a particular exemption proposal, it isn't an argument against common-law exemption regimes generally. 

      II.Why State RFRAs Should Not Be Phrased in Strict Scrutiny Terms 

      So far, I have praised state RFRAs in part because they give judges largely complete initial discretion to decide when an exemption should be granted. Both the strict scrutiny test's literal terms and the case law that has emerged under it in religious freedom cases are so vague that they don't meaningfully constrain a judge's range of options,(81) leaving almost unlimited room for judges' own moral and practical judgments about the propriety of granting an exemption. Strict scrutiny in religious freedom cases isn't much of a test--and that's good in a way, because the common-law decision making I praise is a system in which judges are free to come up with their own tests, subject to legislative revision. 

      But strict scrutiny is not entirely content-free; some judges might feel to some extent constrained by it. And unfortunately, to the extent that strict scrutiny is a discretion-constraining test, it's the wrong test. 

      A. The Sherbert-Era Regime Was Not a Pure Strict Scrutiny Regime 

      To begin with, an across-the-board strict scrutiny requirement does not restore the Sherbert-era exemption regime. Rather, it ignores some sound decisions courts reached under that regime. 

      As with the case law of many other constitutional provisions (such as the Free Speech Clause), the Sherbert-era constitutional exemption framework was a complex body of law, with not one but several tests. When the government was acting as prison administrator or as commander of military personnel, the religious exemption test--like the Free Speech Clause test--was close to the rational basis framework.(82) Lower courts adopted a similarly deferential test for probation conditions that incidentally interfered with religious practices.(83) When the government was acting as employer, some lower courts likewise adopted fairly (but not entirely) deferential tests borrowed from the Pickering(84) test applied in government employee free speech cases.(85) There was no agreed-on test for the government acting as educator in kindergarten through high school, but courts at least had the option of concluding that the free exercise test--like the free speech test--should be relatively deferential in these cases, too.(86) 

      When the government was acting as sovereign, the test was usually strict scrutiny, but not always. For claimants requesting exemptions from generally applicable speech restrictions, the free exercise test was the same as the free speech test, which might differ from strict scrutiny. Content-neutral restrictions on the time, place, or manner of speech, for instance, are only subject to a form of intermediate scrutiny under the Free Speech Clause, and Heffron v. ISKCON(87) held that this same quasi-intermediate scrutiny was applicable to requests for religious exemptions from such restrictions.(88) Similarly, some cases suggested that zoning restrictions were subject to a lower standard of scrutiny.(89) 

      A few other cases implemented a more religion-protective standard than strict scrutiny. Though courts have generally held that there is a compelling interest in banning each instance of race discrimination in employment, and that antidiscrimination laws are narrowly tailored to this interest, they have generally held that the Free Exercise Clause bars applying antidiscrimination laws to clergy.(90) As I've argued elsewhere, this rule is in fact a per se ban on interference with a church's reasons for choosing its clergy, not an application of strict scrutiny.(91) Likewise, courts have held that there is a compelling interest in banning each instance of race discrimination in places of public accommodation (setting aside the very small, selective ones);(92) but despite this, it's widely assumed that even big, largely open churches may choose their members free of the constraints of antidiscrimination law. This too must be because there is per se protection for such freedom of choice. 

      If judges take seriously the statutory command of strict scrutiny, they may reach results that are much less sound than those mandated by the Sherbert-era cases. Say that a police officer, for religious reasons, refuses to guard abortion clinics,(93) or that a government mailroom worker refuses to deliver materials that he considers sacrilegious. Administrative efficiency is generally not considered a compelling interest under strict scrutiny,(94) which may be one reason that free speech cases have explicitly adopted a more deferential standard for government-as-employer regulations, instead of purporting to apply strict scrutiny.(95) So a court that takes the RFRA text seriously might feel obligated to let police officers choose their beats and let mailroom workers choose what they deliver, thus requiring the government to hire--at considerable expense and cost to morale--more officers and mailroom workers to take up the slack. 

      This would be the wrong result. The government should be able to demand that employees do their jobs without having the job requirements pass strict scrutiny, just as the government need not face strict scrutiny when it restricts government employees' rude or disruptive speech to clients or coworkers. The government should be able to control potentially disruptive religious actions by K-12 public school students--such as wearing knives (even blunt ones) to school,(96) or using peyote at school--just as it may control potentially disruptive student speech.(97) The government should be able to restrict religious vigils in government office building lobbies, just as it can restrict political demonstrations in this sort of nonpublic forum. And the government, even when acting as sovereign, should be able to treat religiously motivated speech the same as other speech. 

      Of course, courts applying a RFRA might nonetheless allow these restrictions. They may either ignore the text--for instance, applying Pickering scrutiny to government employee claims even though the statute calls for strict scrutiny--or stretch the strict scrutiny commanded by the text to reach what they see as the right result, for instance concluding that the government has a compelling interest in workplace efficiency.(98)  But this is far from certain, and, in any event, why set up a test that courts have to ignore in order to reach the right results? 

      B. False Analogies to Other Strict Scrutiny Regimes 

      So we see that in many contexts--both when the government acts in a special capacity, and when the government acts as sovereign--Sherbert-era courts used tests other than strict scrutiny. But even when the courts claimed to apply strict scrutiny, they didn't and couldn't apply strict scrutiny as it has become familiar in free speech law, race discrimination law, and other areas. 

      Free speech law protects speech even when it causes serious harms.(99) Speeches praising draft resisters may in fact be likely to interfere with the war effort, but they aren't punishable unless they fall within the narrow category of incitement.(100) Racist and sexist speech is constitutionally protected even though it may create or reinforce racist and sexist attitudes and thus lead to illegal discrimination.(101) Distribution of sexually explicit material to adults increases the chances that such material will end up in minors' hands, but despite what the Court has called a "compelling government interest" in shielding minors from exposure to this material, distribution of the speech to adults is protected.(102) 

      This is not so with religiously motivated acts. Strict scrutiny, the Court has held, doesn't prevent the government from drafting religious objectors, nor does it prevent the government from applying antidiscrimination law to religious objectors.(103) Speech might harm the war effort or the fight against discrimination more than these claimed religious exemptions would. Nonetheless, the speech is protected but the action--even when religiously motivated--may be banned. 

      This difference cannot be explained by any difference in the compellingness of the government interests, which are pretty much the same in the free speech cases and the religious exemption cases. Nor can it be justified on the grounds that there are less restrictive but equally effective alternatives to banning the speech, but no such alternatives to banning the action. One often-suggested alternative, counterspeech, may alleviate some of the harms caused by the speech, but it won't alleviate all, or even close to all.(104) Likewise, the other alternative to restricting the speech--banning the acts of draft evasion or discrimination themselves--will prevent some such conduct, but the bans (especially the discrimination ban, violations of which are notoriously hard to prove) will be substantially underenforced. 

      Suppressing the speech, in addition to counterspeaking and banning the action, would prevent some people from even wanting to resist the draft or to discriminate, and would thus probably be considerably more effective than any alternatives would be. Nonetheless, the speech suppression is forbidden, even though the suppression of religiously motivated acts is permitted. 

      So long as "strict scrutiny" is used to describe the "strict in theory, pretty much fatal in fact" scrutiny applicable to content-based speech restrictions and to racial and religious classifications,(105) it shouldn't be used to describe the necessarily weaker test applicable to religious exemption claims.(106) When people are asking for freedom not just to speak, or to be treated equally without regard to race, but to act, the law must often intrude on that freedom. 

      Using the same term to describe different tests poses three practical problems. First, courts might import the strongly rights-protective traditional strict scrutiny doctrine into religious exemption cases, or at least be influenced by the symbolism of "strict scrutiny" as it has evolved in other areas. This generally hasn't proven to be much of a problem; exemption cases usually seem to apply a considerably looser standard than strict scrutiny as it has been traditionally understood. Nonetheless, the risk of confusion exists. 

      Second, courts might export the watered-down religious exemption strict scrutiny into other cases, or, less directly, weaken strict scrutiny in these other cases by diluting its formerly forceful symbolism through its feeble-in-fact application in religious freedom cases.(107) Thus, some courts have held that bans on bigoted speech should pass strict scrutiny under the Free Speech Clause because bans on discriminatory acts pass strict scrutiny under religious freedom principles.(108) Some others have suggested that "the broad public interest in maintaining a sound [and administratively workable] tax system"(109)--recognized as compelling for purposes of denying religious exemptions(110)--might justify restrictions on tax protester speech, though they fortunately did not have to reach the question whether such speech restrictions indeed passed strict scrutiny.(111) 

      In my view, these courts erred: Speech restrictions should be less permissible than conduct restrictions, even when the latter incidentally affect religiously motivated conduct. But such an error is to be expected when the tests for speech and conduct are described using the same term. 

      Third, promising strict scrutiny, with its historical connotation of extreme skepticism concerning the government action, but delivering something considerably weaker diminishes courts' credibility and risks further alienating religious objectors. It's upsetting enough for people to see their deeply felt claims rejected; it's worse when the legal system claims to greatly respect such claims but in reality readily sweeps them aside. Better to acknowledge that people's religious conduct must necessarily be less protected than their speech or their right to be free from race discrimination than to claim the protection is identical but then in practice protect one right much less strongly than the others.(112) 

      C. The Impossibility of a Single Formula and the Superiority of a Pure Common-Law Approach 

      As my discussion in Parts III.F.3-4 will show, I don't insist that legislatures delegate all decisions to the courts. I think the legislators should set forth discretion-constraining rules when they think the courts have reached (or fear the courts will reach) incorrect results. But, for the reasons given above, strict scrutiny is just the wrong rule--the Court was wrong to adopt it, and legislatures would be wrong to restore it.(113) 

      And no single formula, or even small set of formulas, can be the right rule for all exemption cases. As I argue throughout, any religious exemption regime must reconcile religious objectors' claims with the countervailing private rights and interests of others.(114)  Tort law, property law, and contract law have evolved from attempts at this very sort of reconciliation between liberty claims and others' rights, and these complex bodies of law can't possibly be united under one verbal formula, unless the formula is so broad as to be meaningless. 

      Likewise with religious exemptions. Courts can make the initial moral and practical judgments about when a countervailing right or interest should yield to a religious objector's claim, but these judgments can't be reduced to a single test. Better to acknowledge this and explicitly delegate to courts common-law-making authority so that they can generate different tests for different situations. 

      Some state constitutions have been interpreted to fairly significantly constrain delegations of legislative power,(115) but my proposal should be permissible even in those states. The principle underlying the nondelegation doctrine is that each branch of government--the legislative, the executive, and the judiciary--may only exercise powers that are within its proper sphere.(116) But as I've argued above in Parts I.B-C, what is delegated here to courts is only the power that Anglo-American courts have exercised for centuries--the power to make common-law rules that are subject to revision by the legislature. 

      The absence of a test would, of course, create unpredictability, and thus a chilling effect. For instance, a religiously-motivated peyote user who doesn't know whether a court will carve out a religious exemption to a peyote ban under a vague common-law exemption regime may be deterred from practicing his religious ritual. But the presence of a test such as strict scrutiny wouldn't help. In both situations, there is no clear rule governing the use of peyote until a court renders a decision addressing the specific practice. Strict scrutiny is the worst of both worlds--as I argue above in Parts II.A-B, it's potentially constraining enough to lead to the wrong results, but not constraining enough to lead to predictable results. 

      D. Proposal for a Pure Common-Law State RFRA 

      I want to suggest, therefore, that the common-law exemption model should be implemented through a statute that explicitly delegates to courts the discretion--unconstrained by strict scrutiny or other such ultimately misleading formulas--to initially decide which exemption claims win and which lose. Such a statute might look something like this (with alternative choices and optional material in brackets): 

      WHEREAS the legislature has a duty both to protect people's freedom to practice their religions and to protect people from harms created by others' behavior; and 

      WHEREAS some laws inadvertently incidentally restrict religious practice that is not harmful, but other laws must incidentally restrict religious practice in order to prevent harm; 

      Be it enacted that: 

      (1) The government shall not substantially burden(117) a person's exercise of [religion/conscience] unless 

      (a) it demonstrates that such a burden is justified, or 

      (b) the legislature has specifically exempted the government action from the coverage of this statute[, or] 

      [(c) the local legislative body that authorized the action has specifically stated, by ordinance or comparable official enactment, that the action is to be exempt from the coverage of this statute, or] 

      [(d) the executive official or executive branch agency that authorized the action has specifically stated, by executive order, regulation, or comparable official act, that the action is to be exempt from the coverage of this statute]. 

      (2) Whether a burden is justified shall be decided under the principles of the traditional law of [religious/conscientious] exemptions as they may be developed, expanded, contracted, or modified by the courts of [the jurisdiction] in the light of reason and experience. 

      (3) "The traditional law of [religious/conscientious] exemptions" shall refer to the body of law related to religious [or conscientious] exemptions developed by courts and legislatures of the United States and of the several states, including: 

      (a) Legal principles developed by courts pursuant to statutes or constitutional provisions requiring religious [or conscientious] exemptions from generally applicable laws. 

      (b) Decisions by a legislature or a court to exempt religious [or conscientious] objectors from the scope of a particular statute, common-law rule, or other government action. 

      [(4) "Conscience" shall include religion and religious practice and belief, as well as practice and belief that flows from moral or ethical beliefs about what is right and wrong that are held with the strength of traditional religious convictions.] 

      A brief explanation: 

      1. The statute begins by setting forth the general rule: Substantial burdens on religious exercise are forbidden, unless either a court or the legislature explicitly concludes that they are justified; depending on the legislature's views on the questions discussed in Part I.E.2, a local government body or executive agency can also be given the same power. The statement that legislative action can justify a burden makes clear that the legislature is expected to play a role here--that legislative revisions of the judicially created rules are part of the normal process of crafting religious exemption law, not repeals of any broad religious freedom principle. This recognition of the legislature's authority fits with the theory of the common-law regime, and as I explain in Part III, such legislative authority is actually a good thing. 

      2. The statute goes on to direct courts to develop the law of religious exemptions, building on existing decisions but with the explicit authorization to "expand[], contract[], or modif[y]" the principles. The phrase "principles . . . as they may be [developed] by the courts in the light of reason and experience" is borrowed from the Federal Rules of Evidence, which say that testimonial privileges "shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience."(118) 

      3. The statute authorizes courts to look to religious exemption law developed both by courts and by legislatures in all jurisdictions. Though the common law is generally seen as being built on prior court decisions, looking to principles developed by legislatures makes sense. A considered judgment by a legislature that a particular law (for instance, alcohol prohibition, a draft law, or a peyote ban) can adequately serve its goals despite a religious exemption is a useful data point.(119) 

      4. The statute may protect nonreligious conscientious objectors as well as religious ones. The language defining conscience is drawn from Welsh v. United States,(120) which read the conscientious objector exemption to the draft as including nonreligious objectors.(121) 

      III.The Difficulties with the Constitutional Exemption Regime 

      Even if all I say above is true, why isn't a constitutional exemption regime even better? Much has been written about whether Smith is correct, but I believe the comparison with the common-law exemption regime, coupled with a focus on the common law as the traditional means for defining when liberty must be constrained to prevent harm to others, provides a relatively novel approach to this question. This approach leads me to conclude that Smith rightly rejected the constitutional exemption model and that the common-law model is the best solution, not just a fourth-best alternative to federal constitutional exemptions, state constitutional exemptions (discussed in Part III.F.1), and a broad federal "son-of-RFRA" (discussed in Part III.F.2). 

      A. Three Kinds of Free Exercise Clause Claims 

      1. Several Specific Prohibitions on Government Action 

      We can divide claims for Free Exercise Clause protection--both those that may win under current doctrine and those that will likely lose--into three categories. The first category contains several relatively focused rights. People have a right not to be discriminated against by the government because of their religion, or because of the religiosity of their conduct.(122) Everyone has a right to sincerely express his religious views and even to solicit money based on them without being punished (for instance, by general laws punishing solicitation of money based on misrepresentations) for the supposed falsity of these claims.(123) Ministers generally may not be sued for clergy malpractice or for breach of fiduciary duty to those whom they counsel, even though similar secular counselors may be subject to this sort of liability.(124) Churches have great autonomy in hiring and firing clergy, without constraint from antidiscrimination laws, labor laws, or (possibly) the torts of negligent hiring and retention.(125) 

      Churches likewise have autonomy in choosing their members, without restriction by public accommodations laws or creative tort actions for "wrongful excommunication."(126) People are free to spread their religious doctrine even if the doctrine leads those who accept it to act badly (though the Free Speech Clause also bans such government restrictions). And courts may in the future recognize some other similarly narrow Free Exercise Clause principles. 

      These protections share four related attributes. First, they focus on particular kinds of behavior (clergy hiring, membership decisions, or spread of religious doctrine) or on particular kinds of government action (determination of the truth or falsity of religious claims or discrimination against religious practice), rather than on all religiously compelled or motivated behavior. 

      Second, each of the protections is justified by something more than the religious motivation for the claimant's actions. Church autonomy, for instance, is justified by the importance of unhampered clergy selection and membership selection to the churches' ability to define and propagate their teachings.(127) The bar on discrimination against religious practice is justified by equality concerns; the bars on judicial determination of the truth or falsity of religious claims and on judicial definition of a minister's fiduciary duty to parishioners is justified by the perceived impropriety of getting secular courts involved in religious disputes.(128) 

      Third, the protections apply even when the conduct they protect causes certain kinds of harm to others. Though the legal system recognizes employment discrimination as a harm to the applicant or employee, religious institutions nonetheless have a First Amendment right to inflict such harm when hiring or firing clergy.(129) Though the legal system recognizes procuring money based on misrepresentations (even sincere ones) as a harm to the person who pays the money, the First Amendment nonetheless bans the government from preventing this harm when the harm is inflicted through sincere--even if possibly false--religious claims.(130) And fourth, this willingness to protect these rights despite the harms they cause explains why they remain protected quite strongly, rather than under the generally feeble scrutiny provided by the Sherbert-era constitutional exemption regime.(131) 

      This set of specific protections is thus similar to the protections offered by other constitutional provisions. For instance, the strongest protection of freedom of speech (strict scrutiny or something similar) applies to a specific set of laws--those that punish speech because of its communicative impact. Within that zone, free speech includes the freedom to inflict certain harms through the communicative impact of speech that would be punishable if inflicted in other ways.(132) I may with impunity urge a political boycott of your business, even if it violates your right, secured by tort law, to be free from intentional interference with business relations.(133) I may express the nastiest opinions about a public figure, even if my speech violates his right to be free from intentionally inflicted emotional distress.(134) I may collaborate with my competitors to lobby for anticompetitive legislation, even when the legal system generally recognizes similar anticompetitive activity as inflicting a harm on others.(135) I may record a song that praises cop-killers, even if it actually leads others to kill.(136) 

      Likewise for other provisions. The Compulsory Process Clause secures a narrow right, but one that entitles the bearer to inflict a certain sort of harm on others by interfering in a particular way with another's liberty and privacy. Certainly any private attempt to drag someone against his will into a room, make him talk on pain of imprisonment, and require him to turn over his property for inspection would normally be seen as a gross deprivation of private liberty and property rights. Nonetheless, the Compulsory Process Clause authorizes such infliction of harm.(137) 

      Similarly, the privilege against self-incrimination lets a person deny to litigants (and not just to the government) the testimony to which they would normally be entitled.(138) State and, more controversially, federal rights to keep and bear arms let people possess and even carry guns, which many think creates serious improper externalities for others.(139) As with the specific religious freedom protections I mentioned above, these rights provide--within a limited zone--rather strong protection against certain laws, even when this protection shields conduct that causes certain kinds of harm to others. 

      The courts haven't arrived at any general theory uniting the focused areas of protection that I outline above and explaining when the Free Exercise Clause protects behavior even though it harms others, just as they haven't endorsed any grand theory about exactly when speech that harms others should be protected by the Free Speech Clause. Such a theory (if sound) would be tremendously valuable, in part because it would explain when it would be proper to create new areas of Free Exercise Clause protection; but to my knowledge none has been developed. 

      Still, I am not alone in concluding that these focused areas of protection should be treated specially, and differently from any broader regime of religious exemptions (such as those described in the next two subsections). Some of these focused areas existed before Sherbert,(140) they continue to exist after Smith,(141) and even during the Sherbert era they evolved separately from the constitutional exemption regime.(142) For now, I assert only that certain special concerns--for instance, the need to avoid decision of religious questions by civil courts or the need to preserve the autonomy of religious institutions--do indeed justify protecting certain kinds of religious behavior that harms others. 

      2. A General Regime of Exemptions for Conduct Even When It Harms Others 

      A second possible kind of free exercise claim is a broad right to do whatever your religion motivates (or, in some formulations of the theory, compels(143)) you to do, simply because of your religious motivation. Taken literally, such a claim is clearly too broad. Surely no court would immunize, for instance, murder or rape simply because the perpetrator acted out of religious conviction. 

      Nonetheless, one might argue, while the right to life or to bodily integrity is more important than religious freedom, the right to religious freedom is more important than some other rights.  Thus, the argument might go, religious conduct might be protected even when it harms others in certain ways, perhaps even when it constitutes, for instance, assault, breach of contract, copyright infringement, libel, trespass on private property, or negligent infliction of physical injury.(144) One formulation I have sometimes heard is that religious conduct should be constitutionally protected even when it harms others so long as the harm to others is outweighed by the importance of the conduct to the religious observer. 

      But such a claim is normatively unappealing. My relationship with my God may be important to me, but how can it by itself--setting aside any special, narrower justifications, such as those discussed above in Part III.A.1--be a constitutionally sufficient justification for my harming you, even slightly?  From your perspective and the legal system's perspective (even if not from my own), my God is my God, not yours, and the Constitution doesn't give those acting in His name sovereignty over your legally recognized rights and interests. 

      The trouble with such a broad religious freedom claim is not that private contract, property, and tort law rights somehow outweigh religious freedom rights--how could we justify such a conclusion?(145) Even if one somehow determines that contract, property, and reputation rights are as important as religious freedom rights, I see no way to explain why they are more important, which would be required to show such an outweighing. Rather, the reason why a general exemption regime can't override these rights must be that any religious freedom right that's solely grounded in the religious motivation for one's actions simply can't extend to actions that impair others' rights or impose improper externalities on others. Whether your countervailing right is a right to life, to bodily integrity, or to something perhaps somewhat less important, such as property or reputation, if it is indeed a right then the religiosity of my motivation can't justify violating it. 

      Constitutional protection for inflicting harm on others simply because of the nature of one's motivation (as opposed to other, more focused reasons such as those discussed in Part III.A.1) is virtually unprecedented. The only constitutional principle that even approaches such a regime is the expressive conduct doctrine, which in some formulations supposedly does protect otherwise regulable conduct, even conduct that harms others in certain ways unrelated to the conduct's communicative impact, when it's engaged in for expressive reasons.(146)  But even this doctrine is probably considerably narrower than its broadest statements: The Court has at times suggested that it might apply not to all conduct, but only to conduct that is commonly used as expression.(147) And in any event, the protection this doctrine offers is a fairly weak form of intermediate scrutiny, which has proven quite deferential to government interests, and not the strict scrutiny promised by the Sherbert-era religious exemption cases.(148) If expressive conduct is constitutionally allowed to inflict harm on others, these harms can at most be modest indeed; the prevention of even aesthetic harms, such as the "visual blight" created by billboards, has often been found sufficient to justify restrictions.(149) If this very weak scrutiny were transplanted to religious exemption claims, it would deny exemptions in virtually all the hotly disputed cases. 

      The Court is correctly unprepared to protect a wide range of conduct that harms others in noncommunicative ways simply because of the actor's expressive motivation. The communicative reasons for your actions--a sit-in on my property, discrimination against me in hiring or housing, or whatever else--generally can't justify the noncommunicative harms that the actions may inflict on me. Likewise, the religious reasons for your actions can't, by themselves, justify harms to others. 

      3. A General Regime of Exemptions for Conduct That Does Not Harm Others 

      The most common claim for a constitutional exemption regime is the third kind--a broad right to do what your religion motivates you to do, simply because of your religious motivation, but only so long as it doesn't harm others. Jefferson's defense of religious freedom, for instance, was justified by the argument that someone's "say[ing] there are twenty gods, or no God . . . neither picks my pocket nor breaks my leg."(150) Madison wrote that religion should be "immun[e] . . . from civil jurisdiction, in every case where it does not trespass on private rights or the public peace."(151) Similarly, Michael McConnell, one of the leading authors on free exercise law, argues that we should be "free to practice our religions so long as we do not injure others."(152) 

      I intentionally cast the discussion here in terms of harm to other people, not harm to government interests. The traditional focus on the supposed clash between individual rights and countervailing government interests--both under the Sherbert religious freedom regime and under substantive due process--tends to obscure the fact that behind virtually all government interests (at least those asserted when the government is acting as sovereign(153)) lies a claimed right or interest of some individual.(154) The government, after all, neither bleeds nor eats nor desires; its power is enlisted to defend the felt rights and needs of people.(155) 

      Any claim of countervailing private right can, of course, be reformulated as a compelling government interest in protecting such a right, and the case law in fact often does this;(156) my focus on the concerns of others is thus entirely compatible with the compelling interest test. Nonetheless, I think that looking at the matter as being primarily about the countervailing rights and interests of individuals better illuminates the inquiry. 

      And when exemption proposals are limited to conduct that doesn't harm others--that doesn't invade their rights or impose improper externalities on them--they seem quite appealing. After all, if my religiously motivated actions genuinely harm no one, why shouldn't I be allowed to engage in them? 

      B. The Private Rights and Interests of Others 

      1. The Debates About What Constitutes the Private Rights and Interests of Others 

      The difficulty is that what constitutes "invading the rights of others" and "imposing improper externalities on others" are hotly contested questions. Do people have a right not to be economically pressured into working at exploitative wages?(157) Do people have a right to be free from various kinds of discrimination in private commercial transactions?(158) Do children have a right--unwaivable by them because of their immaturity--to be educated until age sixteen?(159) Do litigants have a right to require a reluctant witness to testify?(160) 

      Do householders have a right to be free from the intrusion and annoyance created by certain kinds of land use by their neighbors?(161) Do businesspeople have the right to be free from various forms of unfair competition--unfair because it's monopolistic or potentially involves misleading consumers, or because it takes advantage of certain cost savings?(162) Does a person's failure to report for the draft impose unjustified externalities on other draft-eligible people?(163) Do creditors have a right to repayment by a bankrupt debtor that precludes the debtor from giving away his property as he sees fit?(164) The answers to these questions can't be deduced through pure logic or traditional constitutional analysis.(165) 

      Similarly, there are lively debates about when the likelihood of violation of others' rights by some justifies a restraint on the liberty of all. Most agree that some such prophylactic rules are proper: Consider bans on drunk driving, which are justified by the possibility that a drunk driver might cause injury to another, even though most instances of drunk driving do not actually cause such injury. May the law likewise ban other driving practices--such as driving a horse and buggy without an orange reflector--that foreseeably pose a risk to others, but that need not necessarily cause injury?(166) What about possession and use of alcohol or drugs, which lead some people to act criminally or tortiously, but which others use quite safely?(167) What about possession or carrying of certain weapons, which some people use to violate others' rights but which others use for innocent, even laudable, purposes?(168) 

      Neither is there a consensus about whether certain externalities actually flow from certain kinds of behavior, or which of those externalities are improper. Is an employer imposing an improper externality on taxpayers when, by paying employees a lower wage, it "casts a direct burden for [the employees'] support upon the community," on the theory that "[w]hat these workers lose in wages the taxpayers are called upon to pay"?(169) Is an employment agency imposing an improper externality when, through its actions, it increases unemployment, and do such agencies' actions in fact tend to increase unemployment?(170) Is a motorcyclist acting improperly when he rides his motorcycle without a helmet, thus increasing his chances of suffering an injury for which the taxpayers will have to pay?(171) Does drug use really lead to more street crime than would the less restrictive alternative of decriminalization? 

      Thus, the debate is not really about whether people should be able to do what they please so long as they don't harm others. The reason for most restrictions on conduct is precisely that people think the conduct does harm others.(172) In my experience, for instance, when people have defended the religious landlady's claimed right to discriminate against unmarried couples in housing rentals, they have rarely claimed that, just because the landlady's beliefs are religious, she is entitled to deny to tenants their private right to equal treatment (the second kind of claim I outlined above). Nor have they generally admitted that the landlady's conduct imposes some real harm on the tenants while arguing that the harm is outweighed by the benefit to the landlady's religious practice. After all, when conduct genuinely causes harm to another--as for instance when the conduct is a trespass on the other's property, a breach of contract, or an infringement of the other's copyright--such a harm, even if relatively modest, can't be justified on the grounds that the person inflicting the harm might get a tremendous spiritual benefit from acting this way. 

      Rather, supporters of the landlady's right usually make the third kind of claim--that the landlady's religiously motivated decision should be immune because it doesn't really harm the tenants, since the tenants don't really have a true private right to equal treatment. The debate is thus about who ultimately defines what constitutes "infringement of the private rights of others" or "imposition of improper externalities on others"--the legislature or the courts. 

      2. The Connection to the Early 1900s Substantive Due Process Debates 

      The power to define, as a final, constitutional matter, the limits of another's lawful private rights or to decide what constitutes an unjustified externality is the very power that proved so troubling in the early 1900s substantive due process cases. Those cases, after all, didn't purport to reject the government's right to protect people against injuries inflicted by others, but they did claim for courts the power to finally define what was an injury and what was not. A minimum-wage law was unconstitutional because the employer wasn't hurting the employee by paying him too little.(173)  A ban on employers' requiring employees to agree not to join a union was unconstitutional because it didn't violate anyone's rights for an employer to discriminate based on a person's union membership.(174) A law allowing certain kinds of picketing was unconstitutional because union members had no right, and could be given no right, to engage in "palpable wrongs" such as "libelous attacks," "abusive epithets," and "unlawful annoyance and . . . hurtful nuisance."(175) A maximum-hours law was unconstitutional because there was no legally cognizable harm, the Court assumed, in a bakery owner's bargaining with employees for a work week longer than sixty hours.(176) 

      On the other hand, a requirement that an employer issues a discharged employee a letter "setting forth the nature and character of his service [rendered] and its duration, and truly stating what cause, if any, led him to quit such service" was upheld because it helped preserve the employee's reputation, which "is an essential part of his personal rights--of his right of personal security."(177) A zoning law prohibiting apartment buildings in a certain residential area was upheld because the buildings, with their tendency to create various externalities for neighbors--"street accidents," "noise," "interfer[ence] . . . with the free circulation of air and monopoliz[ation of] the rays of the sun"--"come very near to being nuisances."(178) An alcohol ban was upheld because "the general use of intoxicating drinks" leads (albeit indirectly) to "idleness, disorder, pauperism, and crime."(179) Some claims of externalities and countervailing private rights won and some lost, with little to explain the distinction beyond the moral and practical senses of the judges, and perhaps the degree to which the claims fit with traditional common-law rules. 

      The Court ultimately repudiated this substantive due process jurisprudence, because it concluded that the legislature may redefine private rights by, for instance, deciding that people had a right to "protection from unscrupulous and overreaching employers," or to be free from being "exploit[ed] . . . at wages so low as to be insufficient to meet the bare cost of living."(180) Likewise, the legislature may try to prevent more indirect externalities, such as the "burden [imposed] upon the community" for the support of workers who are being paid less than "[t]he bare cost of living."(181)  The legislature wasn't limited to protecting private rights akin to those traditionally secured by the common law, such as reputation or freedom from nuisance. It could also recognize new private rights, even controversial ones, and protect them even though this meant limiting the liberty of people to infringe those new rights. 

      A constitutional religious exemption regime would either return courts to identifying their own favored view of what really constitutes others' private rights and interests, and enforcing it contrary to the political branches' views, or would require them to rule that certain violations of others' private rights and interests must be permitted just because the violator acted for 

      religious reasons. Imagine, for instance, a would-be employer who comes to court and sincerely says: 

      I have a religious obligation to hire this employee for $3 per hour to work in my factory. I interpret the Bible as commanding all Christian employers to hire the needy and to pay them what the employer honestly thinks the employee's labor is worth, no more and no less. "[T]he labourer is worthy of his hire," but no more.(182) These unemployed people whom I wish to hire are needy, and I believe their labor is worth $3 per hour. 

      This is an unorthodox view but in our religiously pluralist and nonhierarchical culture, some people probably sincerely hold it, and such individual sincere belief is enough to trigger a religious freedom claim, even if the belief isn't widely accepted by a broader religious group.(183) Many devoutly religious people believe that virtually all their moral views flow in some measure from religious command: Plenty of people believe both that they are morally obligated to help the poor and that it's morally proper for workers to be paid what their labor is worth, and I suspect that at least some believe it morally proper to pay no more and no less than this amount. 

      If the employer demands an exemption from minimum-wage laws on the grounds that these laws infringe his general liberty under substantive due process, he will lose.(184) During the early 1900s, he would have won--a court would have concluded that he had the right to hire people at whatever wage they agreed to, because this didn't violate anyone's private rights.(185) But this jurisprudence was rejected because courts recognized that what constitutes "another's rights" is not fixed by the Constitution. Libertarians like me might believe there's no right to be paid "a decent wage," and no right to be free of competition from those who are paid a lower wage. But others disagree and believe that paying someone $3 per hour does violate the employee's rights and the rights of competing employees.(186) Under modern substantive due process law,(187) "the rights of others" are for the legislature, not the courts, to ultimately define. 

      A constitutional religious exemption regime, though, would give our employer a facially viable claim. The minimum-wage law bars the employer from doing what he sincerely (though idiosyncratically) believes his religion commands--certainly a substantial burden. If one takes Sherbert seriously, a court would thus have to decide whether the minimum-wage law is the least restrictive means of serving a compelling government interest, a standard even stricter than that applied in the early 1900s substantive due process cases. And deciding whether there is a compelling government interest here depends in large part on one's vision of workers' rights. 

      As in Adkins v. Children's Hospital,(188) the court would have to make this moral decision itself, perhaps superseding the judgment reached by the legislature. A court using the "exemptions are mandated unless they harm others" model might tell the legislature: 

      Yes, we recognize that you think workers have a private right to be paid a decent wage, akin to the private right to be free from trespasses, theft, defamation, nuisance, and the like--but you're wrong. We have compared these claimed rights, and find that the supposed right to be paid a decent wage is just not in the same league as the others. The Constitution doesn't let people trespass, steal, or defame for religious reasons, but it does let people acting for religious reasons violate this right that you think is so important. And this ranking of private rights is embedded in the Constitution, so you're powerless to change it.(189) 

      Alternatively, a court taking the view that exemptions may be mandated even for conduct that harms others, just because of the religiosity of the objectors' motivation, might tell the legislature: 

      Even if you're correct that people have a private right to be paid a decent wage, it's permissible for people to violate this private right--though not the right to be free from trespass or defamation or breaches of contract--just because their motivation for violating the right is religious. 

      But why should the religious objector's beliefs authorize such a violation of the rights of people who don't share those beliefs? 

      Of course, the legislature might not have thought of the minimum wage as securing a private right. It might have just seen it as an attempt at economic engineering, and a narrow court-created religious exemption might not substantially interfere with such an attempt. If this is so, then an exemption might well be reasonable--at the very least it wouldn't, by hypothesis, let employers violate employees' legislatively recognized private rights. A common-law exemption regime, though, could secure such an exemption as well as a constitutional exemption regime would. If the court thinks the law is just an economic engineering measure that doesn't protect private rights or prevent improper externalities, it could carve out a religious exemption. Then, if the legislature agrees with the court, or doesn't think the matter is important enough to reconsider, the exemption would stand. 

      But if the legislature does think there is a countervailing private right involved, then under a common-law exemption regime--unlike under the constitutional exemption regime--its judgment could ultimately prevail. The common-law exemption model is thus like the traditional common-law system, where courts recognized a general regime of unregulated wages, but the legislature could step in to revise this regime as it thought necessary. The constitutional exemption model is like the regime of Adkins v. Children's Hospital, where the original common-law judgment was constitutionalized, and thus made unchangeable even in the face of changing attitudes about a private right to a minimum wage.(190) 

      Likewise, say a landlady believes it would be sinful for her to rent an apartment to an unmarried couple.(191) Again, if she makes a substantive due process challenge to a law banning marital-status discrimination in housing, she will lose (assuming she falls outside the narrow zone of constitutional protection provided by the right of intimate association).(192) Sure, she might claim she isn't violating anyone's rights by her decision, and again libertarians may agree. No one, they will argue, has a right to rent another's property over the owner's objections.(193) But the legislature has taken a different view--unlike the libertarians, it believes everyone has a right to be treated equally, even in the opportunities to use another's property.(194) And it is not for courts to decide whether the legislature's or the libertarians' moral vision is correct. 

      Here too, a constitutional religious exemption regime would require courts to decide the questions that substantive due process jurisprudence suggests they ought not decide.  The law commands the landlady to do something she thinks is religiously prohibited, so the landlady would have to be exempted unless the law passes strict scrutiny.(195) Whether there is a compelling government interest in prohibiting discrimination rests--again, just as with prohibiting trespass, copyright infringement, or assault--on whether a person has the right to be free of such discrimination.(196) 

      A court applying a constitutional exemption regime of the "so long as it doesn't interfere with the rights of others" variety will have to resolve this difficult moral question itself, perhaps trumping the legislative decision. "While there is a private right to be free from race or sex discrimination," the court may say, as some courts have indeed said,(197) "there's really no private right to be free from marital status discrimination, no matter what the legislature might conclude." A court applying a constitutional exemption regime of the "even if it does interfere with the rights of others" stripe may have to go further: "Even if there is a private right to be free from marital status discrimination, a landlady who wants to violate this right for religious reasons must be free to violate it, simply because she's religiously motivated." Again, the first of these seems unjustified, and the second seems normatively unattractive.(198) 

      As in the minimum-wage example, a court applying a common-law exemption regime may actually give the landlady what she wants.  The principle of the common-law regime is that there is nothing wrong with the court's saying "While there is a private right to be free from race or sex discrimination, there really is no private right to be free from marital status discrimination"--so long as the court doesn't add "no matter what the legislature might say." In fact, this distinction between different kinds of discrimination may be quite reasonable, and is akin to the distinctions courts have traditionally drawn in exercising the moral and practical judgment involved in creating the common law. 

      If the legislature agrees with the court that there is no private right to be free from marital-status discrimination, then the court decision will stand. This might happen if, for instance, that particular discrimination ban was aimed more at relieving a broader economic problem of occasional shortages of housing for particular groups (a problem that a narrow religious exemption probably wouldn't exacerbate) than at securing perceived private rights to be free from individual instances of discrimination. But if the legislature takes a different view of private rights, its view could prevail, just as the legislature's view of countervailing private rights prevails over the courts' when the question is the scope of one's right to act free of tort liability. 

      Finally, consider the right-to-assisted-suicide cases. In Washington v. Glucksberg,(199) the Court concluded that this claimed right does not fall within the narrow "right of privacy," in which judicial, rather than legislative, judgment is paramount.(200) Given this conclusion, it was easy to defend bans on assisted suicide against substantive due process claims. "Whom do I hurt by assisting a suicide?", Dr. Kevorkian asks. Well, the government might say, allowing assisted suicide by some will create an improper externality for others: It will lead to their being pressured--by greedy or distraught family members, or by greedy or uncaring doctors--into choosing suicide.(201) And because the court can't tell whether such a prediction would be right or wrong, the matter is left to the legislature.(202) 

      But say a doctor claims a religious obligation to assist the suicide of someone whose life has lost what the doctor considers to be the proper dignity; or say a patient claims a religious obligation to end his life with a doctor's help. (Some have in fact asserted such obligations.(203)) Under a constitutional religious exemption regime, just as under the substantive due process regime rejected in Glucksberg, the court would have to do what Glucksberg correctly concluded courts shouldn't do. 

      One constitutional exemption model would require that the court decide whether, as a moral matter, the supposed externality--pressure on others to commit suicide even when they wouldn't otherwise choose it--is improper, and whether, as a practical matter, the supposed externality is indeed likely to materialize (a hotly contested question). Under the other constitutional exemption model, the court would have to decide whether, even if letting people commit assisted suicide does impose an improper externality on others, they should nonetheless be allowed to inflict this externality simply because their motivations are religious. Neither of these approaches seems sound, and both seem inconsistent with the reasoning of Glucksberg and more generally with the rejection of the early 1900s substantive due process claims.(204) 

      Again, a common-law exemption regime would actually let a court carve out an exemption here, if the court concludes that such an exemption wouldn't harm other patients--for instance, if the court disagrees with the prediction that recognizing a right to assisted suicide would actually cause improper pressure on patients. But if the legislature disagrees, either immediately or after looking at the results of several years of this experiment, it can reverse this judgment and prevent what it concludes is harm to others. 

      C. Implications for the Three Kinds of Free Exercise Claims 

      The above argument thus counsels against a general constitutional exemption regime for religiously motivated action. Such action, when it hurts others, can't be protected just because of its religiosity. And while the notion that "you may do as you please--or as your God pleases--so long as you don't hurt others" is appealing, the ultimate definition of "hurt others" should be made by legislatures (as in the common-law model), not by courts (as in the constitutional model). 

      This is what the Court has generally and correctly held in the substantive due process context, outside the narrow right of privacy, which does protect certain private choices even when they harm others--spouses, future children, taxpayers--in certain ways. Courts can't simply constitutionalize the common-law regime of private rights and protectible interests. Under our democratic constitutional structure, the legislature must be able to redefine the proper scope of these countervailing rights and interests, rather than just being stuck with the judges' views on the matter.(205) And concluding that someone has a certain right or interest necessarily limits others' liberty to "do what they please so long as they don't harm others." 

      Free Exercise Clause protection should thus cover the first category of free exercise claims: a set of fairly specific protections for particular kinds of conduct and prohibitions on particular sorts of government action (just as substantive due process now essentially covers a set of fairly specific protections for particular kinds of conduct). These protections and prohibitions recognize that in certain cases, religious freedom must include the right to act in certain ways even though this inflicts certain harms on others. Put together, they provide a significant level of constitutional protection, protection that is as strong as that provided by other focused but important constitutional provisions such as the Equal Protection Clause, the Sixth Amendment, and others.  Rejecting a constitutional exemption regime would certainly not render the Free Exercise Clause a nullity. And this set of discrete areas of protection might yet be expanded, if courts find reasons why other kinds of conduct involve special considerations that justify protecting the conduct even when it inflicts certain kinds of harm on others.(206) 

      But I do claim that each of these areas of protection, whether currently established or recognized in the future, must have a special justification beyond simply the religiosity of the actor's motivations. The second kind of free exercise claim, which would let people inflict harm simply because their motivations are religious, and the third kind, which would put courts in the untenable position of deciding that something is harmless even when the legislature has concluded that it is harmful, should be rejected. 

      D. Objections to the Substantive Due Process Analogy 

      Can one nonetheless somehow distinguish a broad "you may do as your religion moves (or compels) you so long as you don't hurt others" regime from the properly rejected "you may do what you want so long as you don't hurt others" framework? My examples in Part II.B.2 were aimed to suggest the contrary, but let me confront some specific counterarguments. 

      1. Text and Original Meaning 

      If the constitutional text (or the text's original meaning) did indeed secure a right to engage in religiously motivated conduct so long as this doesn't hurt others, I would agree that courts would have to engage in the analysis that I condemn above.(207) Likewise, if the clause's text or original meaning secured a general right to engage in religiously motivated conduct even when it hurts others, I would have to accept this despite my moral unease with such a right. 

      But there is considerable debate about whether the text and the original meaning do indeed point to such a mandate; in my view, the debate is either in equipoise or leans slightly against a constitutional exemption regime.(208) And in the absence of a definitive textual or originalist answer, courts must consider other matters, including how the religious exemption regime would fit with the constitutional structure. 

      For the reasons given above, I think such a constitutional exemption regime is incompatible with the primarily democratic decision-making structure established by our Constitution. And the arguments I give here can be a tiebreaker in resolving an interpretive debate that otherwise seems to me to be close to a tie. 

      2. The Relative Rarity of Religious Exemption Claims 

      Sincerely religious objections will be rarer than objections under a broader substantive due process regime, which could be made by all people regardless of the source of their beliefs. But religious objections won't be terribly uncommon, especially because some people who have a pervasively religious worldview base most of their important actions on religious conviction.(209) 

      More importantly, if there really is a right not to be paid "exploitative" wages, or not to be discriminated against on certain grounds, or not to be pressured into assisted suicide, then the law must be able to protect this right whenever it's jeopardized, even if it's jeopardized by only a relatively few religiously motivated employers, landlords, doctors, or patients. There is broad agreement on this, I think, in cases that involve traditional common-law harms: Even if, for instance, only a few people will trespass on others' property for religious reasons, or defame them for religious reasons, or breach contracts with them for religious reasons, the victims of such behavior remain entitled to protection from it.  The same must apply to newly legislatively recognized rights, such as the right to be free from discrimination or from unfair wages. Even if demands for religious exemption from these laws will be rare, each such demand will still be an attempt to inflict what the legislature has concluded is a harm. 

      3. The Possibility of Legislative Error 

      Legislatures will often be imperfect guardians of "true" religious liberty, and imperfect definers of what "really" constitutes the rights and interests of others; legislatures will often even be imperfect representatives of the popular will. I have no desire to romanticize the often ugly, unprincipled, and improperly influenced legislative process. Courts, if given the power, would sometimes do better, both at defining harms and at gauging public desires. 

      But the same is true for other aspects of individual liberty, such as the liberty to earn a living in your chosen occupation, to ingest whatever substances you please, or to use your property as you see fit.(210) Most agree that such liberties exist, and many might condemn certain legislative decisions as infringing these liberties. Despite this, because the exact scope of these claims of liberty is profoundly contested, the best way to read our democratic constitutional framework is as leaving it to the political process to ultimately decide what is harmless and thus a proper exercise of liberty, and what is harmful and thus impermissible--or so the rejection of the early 1900s substantive due process cases suggests.  The democratic process is imperfect, but it is a more legitimate place for resting such choices than are the courts, which of course are imperfect too.(211) 

      4. The Risk of Suppression of Minority Interests 

      Is a constitutional exemption regime nonetheless required in order to prevent unfair majority impositions on the interests of powerless religious minorities? There are three possible bases for such a claim. 

      First, one could argue that a constitutional exemption regime is needed to prevent seemingly neutral actions that are actually caused by simple hostility towards the exempted religious group because of who they are--for instance, a legislature's disliking the Rastafarians or the Amish and wanting to do these religious groups harm just because of the groups' beliefs. This sort of intentional discrimination, though, is already actionable under the Equal Protection Clause, the Establishment Clause, and the post-Smith Free Exercise Clause.(212) 

      True, such intentional discrimination may often be hard to prove, and thus may often go unremedied, which is regrettable. Nonetheless, if our concern is preventing intentional discrimination, I see no reason why the Court should adopt a stronger prophylactic rule to prevent religious discrimination than it has for race or sex discrimination, where it requires evidence of actual discriminatory intent despite the difficulty of getting such evidence.(213) 

      Second, one could argue that under a statutory exemption regime, legislatures might not grant exemptions to religious minorities because they are too small to lobby effectively for space on the legislative agenda. But the common-law exemption regime avoids this problem, because it lets courts grant exemptions without any need for the objectors to get the legislature's attention. 

      Third, one might argue that even under a common-law regime the legislature would be particularly likely to repeal certain religious exemptions because of hostility--perhaps mistaken hostility--to the challenged practice. Legislators who are used to alcohol consumption may be more bothered by marijuana or peyote consumption.  Legislators who are used to churches' discriminating based on religion in hiring may balk at landladies' discriminating based on marital status among renters. 

      But hostility to a particular practice, which is usually justified by the belief (right or wrong) that the practice causes harm, is a presumptively proper basis for legislative action. It's the legislature's job to identify the conduct it believes harms others, and to take steps to restrict or prohibit such conduct. This is why legislatures ban housing discrimination, the paying of low wages, assisted suicide, and other practices. 

      Legislatures may indeed err in their determinations, as I think they have in many respects, especially if the practice is unfamiliar. Still, so long as there is no objective standard by which courts can determine whether or not the legislature erred, judges ought not (for reasons I've discussed above) replace legislative definitions of harms with their own.  And minority religious groups may not claim a right to do what the majority, acting through the legislative process, has concluded is harmful, any more than minority ideological groups may claim such a right. 

      Thus, while laws that facially discriminate against certain religious groups because of their religious identity are properly viewed with deep constitutional suspicion,(214) laws that prohibit certain behavior and therefore rest on a discrimination between what the majority thinks is harmful and what the majority thinks is harmless are the essence of democratic decision making. The laws may end up being burdensome to the minority--whether a religious minority, an ideological minority, or an occupational minority-- 

      that takes a different view of the laws' propriety and that wants to act in ways the majority sees as harmful. But this sort of burden on minorities is inevitable and generally proper. 

      Finally, one can argue that religious objectors especially need judicial solicitude because, in the words of Carolene Products,(215) they are more likely than other objectors to be subject to "prejudice" because they are "discrete and insular minorities."(216) I'm not sure, though, that the factual predicate for this argument is accurate. Most religious groups in the United States today do not lead particularly discrete and insular lifestyles, and while engaging in practices that society thinks harmful is likely to set one apart and lead to condemnation (whether or not "prejudiced"), that's true whether or not the reason for the practice is religious. 

      But beyond this, even Carolene Products speaks only of "statutes directed at particular religious, or national, or racial minorities,"(217) not at statutes which apply to all but incidentally burden some groups more than others; such a focus makes sense when one is concerned about the political-process failure on which the theory of "discrete and insular minorities" rests. Most general laws--as opposed to laws that are in fact directed at certain religious groups--do not burden only a discrete or insular minority. Laws banning marital-status discrimination in housing burden landlords generally; zoning laws burden millions of homeowners; marijuana laws burden many more secular users than Rastafarians; Sunday closing laws burden non-Sabbatarian consumers and many profit-conscious non-Sabbatarian businesspeople as well as Sabbatarians. Some general laws may indeed have an effect that's more limited to religious objectors, but as a class, most general laws against which religious exemption claims are raised burden many people who don't belong to insular religious minorities. 

      This relative generality of burden does not mean the laws are sound, and it does not change the fact that the religious objectors may subjectively feel the burden much more acutely than do the other objectors. But it does suggest that we shouldn't be particularly worried in this context about the "discrete[ness] and insular[ity of] minorities [being] a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry."(218) 

      5. The Possible Special Importance of Religiously Motivated Liberty Claims 

      Another possible distinction between courts' second-guessing legislative judgments of harm as to general liberty claims and courts' doing the same as to religious exemption claims rests on a perceived difference in the strength of the underlying rights.  General liberty claims, the argument would go, simply aren't that important, and the impropriety of courts' deciding as a constitutional matter that some conduct "isn't really harmful" therefore justifies judicial abstention in substantive due process cases. But religious freedom claims are so important--because they involve conduct that is more fundamental to people's identities or involve more painful imposition of government authority--that this importance outweighs courts' reluctance to determine what's really harmful and what's not. 

      I don't think, however, that this distinction can work. To begin with, it underestimates the burdens that general conduct restrictions can place on people.  Minimum-wage laws or professional-licensing laws may make it much harder for some people to earn a living. Antidiscrimination laws may interfere with people's choices about whom to associate with. Bans on debt adjusting(219) or employment agencies(220) may prevent people from following their chosen occupations, something that to many people is a very important part of their identities.  Assisted suicide bans may deny people the ability to make the most important choices about their existence. Of course, many people won't feel some of these burdens particularly severely, but the same may be true of many not very devout religious people, who might be bothered but not deeply affected by the bans on certain practices in which their religion moves them to engage. 

      But beyond this, I think judicial overriding of legislative decisions about what constitutes harm is more than just hard; I think it's basically improper, and remains improper even where legislative judgments about harm cause genuinely serious burdens on people. 

      Thus, in the examples discussed in Part III.B.2, it seems to me that a court may not permissibly decide--even if people's deeply held religious beliefs are involved--that the Constitution views paying a subminimum wage or discriminating in housing as "really" harmless. If a legislature concludes that there is a private right to have equal access to rental housing or not to be paid "exploitative" wages, I don't see a basis for the court to conclude the contrary. The common-law model would let a court carve out an exemption for a religious observer if it's not clear that the legislature really thinks there is a countervailing private right involved. But I believe a court may not go beyond that and decide that the Constitution dictates, at least for religious exemption purposes (even if not for other purposes), that the legislatively recognized private right isn't a "real" right. 

      What about the possibility that the presence of deeply held religious beliefs, while not allowing the court to deny the legitimacy of the countervailing private right, would allow the court to conclude that the claimant's beliefs outweigh the private right? This would be another way of saying that the Free Exercise Clause does give the claimant a right to harm others--here, by violating this particular countervailing private right--simply because he is religiously motivated to do so. And, for the reasons given in Part III.A.2 and throughout Part III.C, I believe that this is not a sound conclusion for courts to draw. 

      6. Questioning the Rejection of the Early 1900s Substantive Due Process Cases 

      One could accept the similarity between the early 1900s Court's attempt to fashion general liberty principles and a constitutional exemption regime's commitment to religious liberty principles, but argue that it cuts the other way--that it proves Lochner v. New York,(221)Coppage v. Kansas,(222) and the other cases were right, at least in principle (though perhaps not in application), and that courts should be in the business of rejecting "wrong" claims of harm made by legislatures. 

      I confess that I have some sympathy for this claim, as I do for the whole Lochner era. The notion that wise, impartial, nonpartisan courts can and should protect our liberty against spurious though popular claims of harm is quite appealing. But after reflecting on the cases I discuss above, and seeing the difficulty--maybe the impossibility--of coming up with any general, principled theory of what constitutes harm (breach of contract? defamation? copyright infringement? monopolization? interference with another's patent monopoly? alienation of affections? annoying uses of residential property? insider trading?), I've reluctantly abandoned that particular hope. 

      In any event, this particular debate has already been amply covered elsewhere; and, rightly or wrongly, the anti-Lochner forces seem ahead enough that I feel comfortable resting, for purposes of this Article, on their conclusions. 

      7. Does This Analysis Jeopardize Constitutional Rights Protection Generally? 

      Would my analysis, if taken seriously, jeopardize the protection of all constitutional rights, such as free speech, the right of privacy, and others? As I've argued in Parts III.A.1 and III.A.2, I believe free speech and other constitutional rights do deserve strong protection, just as I believe the focused Free Exercise Clause rights I discuss in Part III.A.1 deserve strong protection. Such protection, though, must be founded on a recognition that the constitutionally protected behavior often does harm others, and is protected despite the harm it causes.(223) 

      The main question for each substantive constitutional right is thus: When does the right immunize even harmful behavior? What makes the broad formulation of religious freedom different from the other rights is that it potentially applies to a vast range of conduct that can harm others in many ways, and it applies solely on the grounds that the actor is religiously motivated. I think this is not a claim that the Constitution ought to recognize, and I don't believe the text or the original meaning endorses such recognition.(224) The Constitution does give people the right to compel others' testimony, even when that causes harm, or to communicate facts and ideas, even when that causes harm via the communicative impact of the speech, or to discriminate in hiring clergy, even if employment discrimination is seen as a harm. But it doesn't give people the general right to inflict harm simply because of their religious motivations. 

      I recognize that the answer to the question "when does the right immunize even harmful behavior?" will be controversial. The debates about the right to privacy, and especially the rights to abortion and assisted suicide, are classic examples of such controversy.(225) My main claim, though, is that one can't avoid asking this question by simply saying "Oh, the Constitution protects only harmless behavior, and courts can figure out, as a final matter, what really is harmful and what isn't." That, it seems to me, would be repeating the core error made in the early substantive due process cases. 

      E. Can a Constitutional Exemption Model Nonetheless Be Made to Work? 

      Might the above overstate the difficulties inherent in determining what constitutes others' countervailing private rights or interests?  Could there be some principled way for courts to make such a determination?  I address several candidates in turn. 

      1. Looking to Exceptions 

      Some commentators suggest that courts can determine when a law is genuinely needed to prevent a certain harm by inquiring whether the law covers all of that sort of harm. If it doesn't--if it, for instance, exempts certain kinds of secular conduct--then, under this theory, the legislature can't really say the conduct is per se harmful. 

      Thus, the argument goes, the legislature can't claim a compelling interest in preventing marital-status discrimination in housing when it "explicitly sanctions such discrimination" by itself discriminating against unmarried couples in intestate succession, workers' compensation death benefits, evidentiary privileges, and family accident insurance.(226) Likewise, the legislature can't claim a compelling interest in requiring humane slaughter when it "exempts any person slaughtering and selling 'not more than 20 head of cattle nor more than 35 head of hogs per week.'"(227) 

      This approach is appealing because it seems to suggest a way for courts to determine which activities are really harmful by looking at the legislature's own pronouncements, rather than substituting their own moral or practical judgment for the legislature's. So long as the legislature has a "pattern of exemptions [for secular interests]" or "explicitly sanctions [the harm]" in supposedly similar contexts, this "shows that the legislature's goals do not require universal application"(228)--that the purported harm to others that the legislature is trying to prevent isn't really a harm. 

      But virtually all laws, including those widely seen as aiming at quite serious harms, contain many secular exceptions. As Doug Laycock, a proponent of the "look to the exceptions" approach, himself points out, "[t]he federal employment discrimination laws do not apply to Congress or to employers with fewer than fifteen employees,"(229) and actually there are many more exceptions than that.(230)  Trespass law is full of exceptions--consider adverse possession, necessity, law enforcement, and so on.(231) The duty to testify when subpoenaed is subject to many exceptions in the form of testimonial privileges.(232) Statutory-rape laws often except acts committed by someone who is close enough in age to the minor, or acts committed by the minor's spouse.(233) Breach of contract law has exceptions galore. The Copyright Act contains one operative section followed by fifteen sections of exceptions.(234) Even the bans on intentional homicide have exceptions--execution of a lawful sentence, killing in war, police killing of a dangerous fleeing felon, killing in self-defense or in defense of another, and disconnecting life-sustaining equipment at a patient's request.(235) 

      I take it, though, that the presence of these exceptions doesn't justify a general license for religious objectors to discriminate based on race or sex in employment, to trespass, to refuse to testify, to commit statutory rape, to breach contracts, to infringe copyrights, or to kill. The presence of these exceptions, coupled with the absence of corresponding religious exemptions, does show "that the legislature values the exempted secular activities more highly"(236) than the religious activities (among many other activities). But this may be perfectly proper. 

      To begin with, some of these exceptions may reflect a legislative judgment that the private right protected by the law can't be defined in a single phrase. A legislature might not, for instance, think that everyone has a right to life as such; rather, it might think that the right is inherently bounded by concerns about self-defense and the like. Likewise, a legislature might not think that people have a right to be free from marital-status discrimination generally, but only from marital-status discrimination in housing and some other fields.  A legislature might not think that people have a right to be free from all sex discrimination in employment, but only from sex discrimination where sex is not a bona fide occupational qualification.(237) As Fred Schauer has pointed out, what looks like the exception and what looks like the rule often turns on largely irrelevant factors, such as whether existing legal language happens to contain a single phrase to describe some morally significant concept.(238) 

      Other exceptions reflect legislative judgments that in some situations the private right is particularly weak, a countervailing interest is particularly strong, a ban is unlikely to be effectively enforced, or there is an adequate nonlegal check on the harmful conduct.  We see this, for instance, in employment discrimination law, which excepts small companies (presumably based on freedom of association concerns); which until recently exempted overseas discrimination (presumably based on a perceived need to follow local laws or customs, or on notions that certain rights weaken outside U.S. borders); and which has been interpreted to allow certain discrimination against men and whites (based on a concern that barring such discrimination would have harmful side effects).(239) 

      The legal system thus often defines our private rights using somewhat complex, seemingly exception-filled rules, but this doesn't make them any less worthy as private rights, and doesn't mean that others should be able to violate these rights simply because they feel religiously motivated or compelled to do so. As I argued above, I may feel that God obligates me to do something that harms you, and that God's commands are superior to the state's; but if you don't feel the same way, because you follow a different vision of God (or no vision at all), there is no justification for requiring, as a constitutional matter, that the state in effect let me impose the burden of my religious obligations on you, solely because I feel them to be my religious obligations. And the magnitude of other limitations that are imposed on you and your rights doesn't diminish this basic point. 

      The legislature might well "value [the various] exempted secular activities more highly"(240) than it values other activities, including religious ones--such as race discrimination by a businessperson who feels a religious duty not to mix with people of a certain race(241)--but the examples suggest that this isn't inherently wrong.  One could, of course, argue that courts should allow this only when there are good enough reasons for the secular exemptions; but such an inquiry would get us back to courts' substituting their moral and practical judgments about what constitutes "true" harm to others for those of the legislature, as they determine which secular exemptions are indeed based on good enough reasons. And, as I have argued above, this is an enterprise in which courts should not engage. 

      2. Looking to the Treatment of Majority Religious Groups 

      What about using as a benchmark the way the law treats, or would treat, the religious interests of majority religious groups? The theory here (expounded in a characteristically fine article by Michael McConnell) is that "claims of minority religions should receive the same consideration under the Free Exercise Clause that the claims of mainstream religions receive in the political process."(242) 

      Thus, the argument goes, in the early 1800s, when Catholics were a far smaller group in the United States than they are today, a New York trial court was right to create a constitutionally rooted priest-penitent privilege--"the exemption was required in order to maintain neutrality between the Protestant majority and the Catholic minority,"(243) not because Protestants already had a clergy privilege (they didn't), but because the legal system protected practices that were equally central to the religious beliefs of the Protestant majority.  The court was correct to "pose[] and answer[] the hypothetical question: Is the government's interest in compelling testimony so strong that it would interfere with a Protestant sacrament in order to achieve it?"(244) Again we see the promise of an approach that can substitute objective inquiry for a court's subjective moral judgment,(245) and with egalitarian appeal to boot. 

      This egalitarianism, though, is radical to the point of impossibility. McConnell asks, in criticizing United States v. Lee's(246) denial of exemptions from social security taxes, "Who can doubt that there would be exceptions to social security (or, more likely, no social security) if mainstream Christians were forbidden by their religion to participate?"(247) Well, yes, if most Americans were forbidden by their religion from participating in a social program, the program probably wouldn't exist. But that is true of all laws. Who can doubt that there would be exceptions to antidiscrimination law (or, more likely, no antidiscrimination law) if mainstream Christians were required by their religion not to associate with people of other races?(248) Who can doubt that there would be a religious exemption from trespass law if mainstream Christians were required by their religion to trespass onto private property to, for instance, view apparitions of the Virgin Mary? There would even be exceptions to murder law if the dominant religious group viewed certain kinds of murder--whether human sacrifice, the burning of widows, infanticide, or killing of the old--as a sacrament.(249) 

      McConnell argues that there is a limiting principle to the proposal: "A country . . . [probably would not] allow trespass or interference with the private rights of others. A government interest is sufficient if it is so important that it is not conceivable that the government would waive it even if the religious needs of the majority so required."(250) But what constitutes "the private rights of others" is itself defined by the majority's laws.  True, a country wouldn't allow (at least on a more than marginal scale) interference with what most of its voters think are the private rights of others. But if the religious needs of the majority required the toleration of certain trespasses or even of certain killings, then the majority would probably see the private rights of others as inherently limited by its religious needs, just as we see the right to life or the right to freedom from trespass as limited by other considerations.(251) And then of course the government would happily waive any contrary interests it might have. 

      In a democracy, the majority's judgments about what constitutes private rights get enacted into law, whether or not the judgments are religious. Had a different group been in the majority, the law would of course have been different, but we can't displace the majority's judgment simply because of this. For better or worse, we live in a country where paying taxes (social security or otherwise) is seen as a moral duty, and race discrimination and trespass are seen as moral wrongs. This does flow from the fact that the majority holds no moral beliefs--or religious beliefs--to the contrary, but this fact can't justify exemptions for others who hold different moral or religious beliefs. 

      3. Looking to the Constitutional Pedigree of the Claimed Countervailing Right 

      Might we profitably distinguish private rights that are analogous to constitutionally secured rights from those that aren't? Thus, the argument might go, the government may deny religious exemptions from race and sex discrimination laws because the ban on such private discrimination is grounded in the Fourteenth Amendment. No religious exemptions need be given from laws that protect life, liberty, or property, because these rights are themselves constitutionally rooted. The federal government may enforce tax laws without regard to religious exemptions because the Constitution explicitly grants Congress the power to levy taxes,(252) and may uniformly enforce copyright law, which is specifically authorized by the Copyright and Patent Clause. On the other hand, courts must grant exemptions from bans on private sexual-orientation discrimination or marital-status discrimination, because the Constitution generally tolerates such discrimination when done by the government.(253) Again, this approach offers the hope that courts can decide what constitutes "the rights of others" by reference to some source other than their own moral views.(254) 

      But which constitutional rights are secured against government action by the Constitution has little to do with which statutory or common-law rights deserve security against private action, including religiously motivated action. Protections against government action were included in the Bill of Rights because of specific fears that the government would violate certain rights, and the perceived need for a constraint beyond what the tort system or the political process would normally provide. Some well-acknowledged private rights, for instance the freedom from negligently inflicted bodily injury (including death), the freedom from trespass on open land, the right not to have one's property taken even if the taker offers compensation, the right not to be defamed, the freedom from malicious prosecution, and the general freedom to do what one pleases without fear of violent retribution aren't secured against government action.(255) On the other hand, many of the rights that are secured against the government--for instance, the right not to be punished because of one's speech--have no private-law analogs.(256) What the government may not do to me and what you may not do me are two different things. 

      Looking to the scope of Congressional powers as a way to identify private rights or compelling government interests is even less profitable. Anything Congress does must be an exercise of an enumerated power, whether the tax power, the copyright power, the commerce power, or some other power; in every religious freedom claim raised against the federal government, the government interest has a constitutional pedigree.  Conversely, some of the most important private rights and corresponding government interests--for instance, the interests in preventing death, injury, and theft--aren't generally sources of federal power at all.(257)  The federal powers were created not because the interests they defend were seen as more important than other interests, but because the interests were seen as particularly suited to federal legislation. Courts thus get no useful clues about the existence of a private right or the strength of a government interest from its mention in a grant of congressional power. 

      4. Looking to the Facts 

      Would it be proper for courts to get out of the business of evaluating the supposed existence of a countervailing private right--or the supposed compellingness of a government interest--and instead focus only on whether the right or the interest is in fact implicated? Thus, for instance, McConnell points out that "[e]vidence in the Smith case showed that ingestion of peyote by members of the Native American Church is not dangerous and does not lead to drug problems or substance abuse."(258)  Stephen Pepper likewise claims that "[t]he children not going to school in Yoder were not being harmed in any concrete, measurable way."(259) This approach would be a retreat from strict scrutiny, but it would theoretically offer some constitutional protection to religious objectors without allowing courts to trump legislative value judgments. 

      But this puts unwarranted faith in courts' ability to answer questions on which there is no consensus even among top experts. Would some drug decriminalization increase or decrease drug-related harms?(260) Which educational techniques help children and which hurt them?  Is the carrying of concealed weapons a menace to society or a deterrent to crime?(261) If leading social scientists and policymakers disagree on these matters, it seems unlikely that a trial before a lay judge or jury can produce a reliable answer. And if we again look at the early 1900s substantive due process cases, we see the problems created by courts' asserting the power to pass final judgment on such hotly contested factual questions.(262) 

      Furthermore, at least some of the supposedly objective practical judgments about whether the harm actually takes place ultimately prove to be subjective moral judgments about what constitutes harm. For instance, does exempting Amish children from compulsory high school education harm them in a concrete, measurable way? If one thinks children have a right to an education that prepares them to earn a living in the social group in which they'll probably end up, then the Amish children aren't harmed by the exemption.(263) But if one thinks children have a right to an education that maximizes their options in life and helps them decide for themselves whether they should follow the plans their social group has for them, then at least some Amish children probably are harmed.(264) 

      Like many harms, including for instance the harms of trespass or defamation, the harm may not be particularly concrete, but it is nonetheless real (assuming one makes the moral judgment that children do indeed have this right). And though we might not be able to measure this harm--which is largely invisible so long as the Amish parents get the exemption, since it is a harm to Amish children who might have chosen a different life had they been educationally prepared(265)--we may still have strong reason to believe that it exists. So the matter primarily turns not on the practical judgment about facts, but on the moral judgment about the nature of the countervailing right. 

      In some situations, the legislature may have actually made no factual judgment about whether a particular kind of religious conduct would cause harm. It may have, for instance, concluded that peyote is generally harmful without considering whether it might be considerably less harmful when used in a religious ceremony; or it may have concluded that children generally have a right to an education, without considering whether the situation might be different for children in a separatist religious community. As I discussed above, this may justify instituting a common-law exemption regime and letting courts carve out exemptions subject to the possibility of legislative correction. But when the legislature responds by specifically rejecting exemptions, this response represents a moral and factual judgment about the scope of countervailing rights and interests that courts ought not supersede. 

      Sometimes, of course, the evidence truly is one-sidedly in the claimant's favor. In most such cases, the common-law exemption regime would reach the right result, because the legislature will interpret the evidence the same (by hypothesis, correct) way that the courts do, and won't repeal any judicially created exemptions. But in some cases, the legislature might consciously reach a result that you and I might agree is just factually wrong. 

      Nonetheless, while it's appealing to let courts right this wrong, this appeal comes from the assumptions that you and I are smart enough to see the facts, that the courts are equally smart, and that the legislature is too dumb or too prejudiced or too concerned about dumb or prejudiced voters. Sometimes these assumptions will be true, but sometimes they will be false: Sometimes it will be the judges and those who read and write law review articles who are wrong, and the legislators and voters who are right. Given this, it seems to me more democratically legitimate to leave the ultimate call, even on the practical questions, to the political process's determination of harm and not the judicial process's. 

      5. Developing New Narrow, Specially Justified Rights 

      Finally, some commentators, instead of suggesting a single broad principle that purports to cover all possible claims of countervailing private rights and government interests, suggest a set of narrower principles that would categorically protect certain conduct or rule out certain claims of harm. Thus, for instance, McConnell suggests that the government should not be able to "protect[] the members of the religious community" from harms that flow "from the consequences of their religious choices."(266) Pepper argues that we should "rule out administrative inconvenience and administrative costs as interests sufficient to justify impingement on religious conduct unless they are substantial in proportion to the overall administrative costs of the governmental program or conduct at issue."(267) 

      I am not entirely persuaded by these particular proposals. For instance, consider Tony & Susan Alamo Foundation v. Secretary of Labor,(268) which rejected a constitutional exemption from minimum-wage law. McConnell argues that the Court was mistaken because "if members of the Alamo religious movement are inspired to work for the glory of God for long hours at no pay, their neighbors are not injured and the government has no legitimate power to intervene."(269) But as the Alamo decision pointed out, minimum-wage laws are partly premised on the notion that subminimum wages "affect many more people than those workers directly at issue in this case and would be likely to exert a general downward pressure on wages in competing businesses."(270) If one takes the view that this downward pressure is an improper externality (I do not, but American political institutions generally do) then it is not accurate to say that "the putative injury [of the Foundation's actions] is internal to the religious community."(271) 

      I am also not sure exactly where administrative costs should stand in the analysis. When religious conduct imposes a financial burden on the government, it imposes a burden on you and me: "The government" isn't the ultimate subsidizer here--taxpayers are. I'm not sure that my religious beliefs can justify my imposing such costs, however indirect, on other taxpayers. 

      Nonetheless, I have considerably more sympathy for these sorts of focused proposals, especially McConnell's, than I do for the other, broader ones. As I mention in Part III.A.1, the Free Exercise Clause authorizes some specific protections for religious practices despite the harm that such practices may inflict on others, so long as there is some extra justification for such protection beyond just the objector's religious motivation. Perhaps such a justification is provided by the limited effect of a particular activity on those who haven't voluntarily joined the religious community coupled with the importance of intracommunity activities to the preservation of religious communities as an alternate source of social power and moral authority, or by the fact that a particular exemption is only a matter of slight expense to any particular taxpayer. 

      Whether or not, though, these particular proposals are correct, reading the Free Exercise Clause as creating such focused rights to act in potentially harmful ways strikes me as much sounder than reading it as creating a broad right to inflict harms just because one is acting for religious reasons, or as giving courts the power to determine what "really" constitutes a harm and what does not. 

      F. Implications 

      1. Rejecting Federal and State Constitutional Exemption Schemes 

      If the above analysis is right, then religious exemption regimes should continue to be implemented as state statutes. The Court ought not overrule Smith, state courts ought not interpret their own state religious freedom provisions as creating a constitutionally compelled exemption regime (unless the provision's text or original meaning clearly mandates exemptions),(272) and state legislatures and voters should reject proposed state constitutional amendments that would require exemptions.(273) 

      State constitutional mandates aren't as bad as federal ones, because they may generally be changed with a smaller supermajority; but even such state mandates are, by design, significant restraints on the political process. As I've argued above, if legislatures deliberately conclude that a certain form of conduct harms the private rights or interests of others, this conclusion should be enforced. Just as the federal courts recognized this in retreating from their early 1900s substantive due process jurisprudence--a retreat that, as I've argued above, also suggests the impropriety of a federal constitutional religious exemption model--so state courts have recognized it in generally retreating from the analog of this early 1900s case law under state constitutions.(274) 

      The proper mechanism for implementing any state-level exemption regime is thus normal legislation, such as a state RFRA, with its significant but mild supermajority requirement for legislative override of court-granted exemptions. States are certainly free as a matter of federalism to impose greater restraints on their legislatures (subject to the Establishment Clause concerns mentioned in Part I.G), but I think it would be a mistake for them to do so. 

      2. Rejecting Federal Common-Law Exemption Schemes 

      Federal "son-of-RFRA" bills that mandate religious exemptions from large categories of state laws (for instance, from state laws governing behavior that touches interstate commerce(275)) would create a federalized common-law exemption framework, as RFRA itself did. Such a rule would be better than the constitutional exemption model, but it would still be considerably less flexible and leave less room for experimentation than the state common-law approach. Judicial value judgments embodied in grants of religious exemptions could only be modified by congressional action, and it's generally much harder to get Congress's attention than a state legislature's. Moreover, courts would have to make their decisions without the information that state-by-state experimentation can provide about whether an exemption from a particular law does in fact harm those whom the law was meant to protect. 

      As I acknowledged in Part I.E.2, decentralized decision making isn't always best; there are, for instance, sound arguments against letting city- and county-level legislative bodies override judicially created exemptions. Nonetheless, I do think that localism and experimentation are important values, and that leaving religious exemption decisions entirely to the distant and unwieldy federal legislative process would interfere too much with these values. (276) 

      Because of this, I believe an exemption framework in which the final calls are generally left to state legislatures, subject (as I'll mention below) to federal preemption in particular areas where Congress specifically concludes preemption is necessary, is a sound mix of localism and protection from purely local passions.(277) Here I think my views are buttressed by the evolution of the modern American legal system, in which most important decisions about contract law, tort law, property law, corporate law, criminal law, family law, and similar areas remain governed by state law--again, subject to federal preemption in certain areas when Congress specifically concludes that state law has reached improper results. 

      Implementing state RFRAs in all fifty states, of course, would require tremendous effort,(278) but a federal son-of-RFRA could implement a basically state common-law model without requiring exemption supporters to fight all that legislative inertia: The federal statute could specifically exclude those states that have their own state RFRAs or state constitutional provisions establishing an exemption regime,(279) or it could specifically exclude those state statutes that explicitly say that they should not be covered by the federal son-of-RFRA.(280) As with the pure state RFRA approach, both options would initially leave the question of exemptions to courts, but would let state legislatures supersede any judicial decisions with which the legislatures disagree.(281) 

      It may seem odd to have a federal statute be so easily avoidable by state legislatures, but, for the reasons given above, the point of these federal statutes would not be to transfer final decision-making authority from state legislatures to federal judges or to Congress. Rather, it would be to shift the burden of overcoming state legislative inertia and to make sure that religious exemption requests are seriously considered. If a state legislature deliberately decides that a certain exemption ought not be granted, then its judgment, not the courts' judgment or Congress's judgment, should prevail. 

      Federally mandated exemptions from narrow sets of state laws might sometimes be sensible, just as narrow federal preemption of state law is sometimes sensible.  If Congress concludes that a certain kind of state commercial regulation--for instance, a requirement that certain businesses that operate in interstate commerce be open seven days a week, with no exception for Sabbatarians--excessively burdens religious objectors, it can require religious exemptions from such a regulation. Here Congress would have itself made a value judgment, and implementing such a judgment might well be a prudent exercise of the power to regulate commerce among the states.  Such action falls within the statutory exemption model, in which a legislature creates explicit, specific exemptions from specific laws. But if Congress isn't prepared to make its own value judgments about state regulations, it should leave the judgment to state-by-state decision making, rather than transferring it under a federal son-of-RFRA to federal judges. 

      3. Embracing Legislative Responses to Common-Law Exemption Making 

      a. The Need to Draw Lines Between Practices 

      My analysis also suggests that there is nothing inherently improperly discriminatory about legislative repeals of some exemptions created by courts, or about legislative enactments of some exemptions that were rejected by courts.  Such exemption-by-exemption decisions would neither violate constitutional equality guarantees(282) nor be inherently unfair.(283) 

      Lines between practices (as opposed to lines between different sects engaging in the same practice) must be drawn. There can be no religious exemptions from murder laws, battery laws, or theft laws. If there is to be a religious exemption from peyote laws or housing discrimination laws, some decision maker must distinguish one set of practices from another. 

      If the process of deciding which exemptions should be granted "d[id] not necessarily, contrary to the assertion in Smith, involve the exercise of policy discretion or balancing of interests,"(284) or if it could be done in a "more principled" way by judges than by the legislature,(285) there might be reason to leave the test entirely in the courts' hands. We do rely on courts, for instance, to answer relatively objective questions such as whether a claimant is actually sincere in his beliefs or whether a law compels a person to perform an act that he believes religiously forbidden. 

      But as I have argued above, there is no principle, in the sense of a more or less objectively applicable rule, that can resolve the tough questions inherent in decisions about exemptions.  Should peyote, marijuana, and alcohol be treated the same or differently? What about race discrimination, marital-status discrimination, and sexual-orientation discrimination? Theorists of liberty look for a general principle that can define the scope of the countervailing rights of others or can tell us when externalities become improper,(286) but they haven't yet found one that is so clearly proven that courts can impose it on the legislature as a constitutional command.(287) If the questions in exemption cases are questions of principle, they are so only in the sense of calling for the application of moral principles; and in our democratic system, the moral principles of legislators as to what is a countervailing private right or an improper externality should generally prevail over the moral principles of judges. 

      b. The Early 1900s Experience 

      Moreover, as with the notion that the Constitution requires accommodation of religious exemption claims, the notion that the Constitution requires equal treatment of different kinds of religiously motivated conduct runs up against the experience of the early 1900s. During those years, the Court often concluded that the Equal Protection Clause required different practices to be treated the same way. One case, for instance, struck down statutes that awarded attorney fees to shippers in successful lawsuits against railroads, but didn't likewise give fees to railroads when they prevailed.(288) Another struck down a tax that treated short mortgages differently from long mortgages.(289) Another struck down a statute that barred injunctions in certain labor disputes but allowed injunctions in other cases.(290) 

      The problem, as the Court ultimately recognized in rejecting these holdings, is that whether two kinds of conduct should be treated alike calls for the same sort of moral and practical judgment about countervailing private rights and interests that is called for by the decision about whether certain conduct should be restricted.(291)  Different kinds of conduct have different effects on the participants and on third parties.  To the 1915 Court, a prevailing shipper and a prevailing railroad may have seemed identically situated for purposes of an attorney fee award, but the legislature had come to a different conclusion. And, regrettably, the courts have no principled way of determining when the differences are great enough to justify different treatment. 

      Exemptions--whether constitutional, statutory, or common law--for a particular practice should be evenhanded as to the religious groups who engage in the practice: The government ought not be able to grant a sacramental wine exemption from Prohibition to Catholics but not Jews.(292) It is true that even here there may be relevant differences between some groups; for instance, if Catholics tend to have fewer drinking problems per capita than Jews, one might argue that applying Prohibition to Jews passes strict scrutiny and applying it to Catholics fails. Making such judgments, though, about the relative merits of various religious groups is a particularly dangerous task for courts. These differences, even if real, ought not be considered by our judicial system.(293) 

      But there is no escaping the need to distinguish among different practices. The question is: Who should ultimately distinguish them, courts or legislatures? Given the absence of any principle by which they can be objectively distinguished, the ultimate decision is better left to the political process. And as I've argued above in Part III.D.4, though this process is biased in favor of the moral and practical judgments of the majority and against the judgments of minorities (whether religious or ideological), this preference for the majority's judgments about what constitutes harm to others is both inevitable and proper in our democratic system. 

      c. An Example 

      Let me illustrate the above with a concrete example. Say a court applying a state RFRA carves out a religious exemption from a ban on housing discrimination based on marital status or sexual orientation. To do this, the court must conclude that there is no compelling interest in preventing each incident of such discrimination, a conclusion that will probably be based on a judgment that in its view the tenants have no private right to equal treatment.(294) Furthermore, the court must conclude that there is no compelling interest in making sure that people have access to some housing in each locality, or that if there is such an interest, so few landlords will claim the religious exemption that it won't seriously interfere with this interest. This would reflect a judgment that declining to rent to people based on their marital status or sexual orientation, even if this leaves them with difficulty finding housing, doesn't qualify as inflicting an improper externality on them, or that religiously motivated refusals to rent will not in practice make it hard for people to find housing. 

      If legislators conclude otherwise, on either normative or empirical grounds, then it makes sense for them to repeal or modify(295) the exemption created by the court decision. This wouldn't be an attack on religious freedom or even an attack on religious exemptions more broadly.(296)  No one claims that all or even almost all important laws should be subject to religious exemptions, and someone must draw the line between those exemptions that should be granted and those that shouldn't. There is nothing inherently wrong with the legislature's drawing the line in a place different from where a court would. 

      Nor would this be improper repression of a minority religion that insists on such a practice.  True, the legislature has judged this practice more harshly than it has judged other practices, such as religious discrimination in hiring by religious organizations,(297) or race discrimination in rental of very small owner-occupied apartment buildings.(298) But it is the legislature's job to determine which practices are more harmful than others, and there is no objective standard that courts can apply to reject such a determination. If legislators conclude that certain conduct unacceptably trammels the rights or interests of others, it is proper for them to forbid such harmful conduct. 

      In fact, it might be helpful for a state RFRA to say clearly that the legislature expects to modify or repeal some judge-made exemptions in the future, for instance by saying (as Part II.D suggests), "The government shall not substantially burden a person's exercise of religion unless (a) it demonstrates that such a burden [passes strict scrutiny], or (b) the legislature has specifically exempted the government action from the coverage of this statute." Such an explicit statement would help fend off future political claims that legislative alterations of the exemption regime are "contrary to the spirit of the state Religious Freedom Restoration Act." If my analysis is right, the possibility of such alterations is a fundamental part of any sound exemption regime. 

      4. Embracing the Facial Exclusion of Certain Laws from State RFRAs 

      Likewise, it may sometimes make sense for a legislature to exclude certain classes of laws from a state RFRA when the state RFRA is enacted. If, for instance, a legislature concludes that antidiscrimination laws do generally protect a private right to equal treatment, the legislature may reasonably implement this value judgment by specifically providing that the state RFRA will not apply to this law.(299) Similarly, if a legislature believes that prisoner claims for exemption from prison rules should be treated differently from claims by law-abiding citizens for exemption from general laws, it should say so in the state RFRA.(300) 

      The common-law framework is aimed at letting courts make the initial value judgments in situations about which the legislature hasn't thought, or at least hasn't decided. If the legislature reaches a decision on such a situation--and especially if it anticipates, perhaps because of cases in other states, that courts might arrive at a different result--it should enact this judgment up front, rather than risking court decisions that (in its view) would allow invasions of private rights or impositions of improper externalities.(301) 

      At the same time, the legislature should avoid carving out exceptions that are so broad that they cover situations about which it might not have seriously thought. For instance, exempting all antidiscrimination laws from a state RFRA may be a mistake: Even if the legislature really believes that private discrimination based on race, sex, and religion generally violates private rights or imposes improper externalities, this need not necessarily be true of discrimination based on (say) marital status or age. Waiting for court decisions about a specific kind of discrimination claim lets the legislature make a judgment that is responsive to the moral and practical considerations of each particular problem, and that is informed by the courts' considered opinions rather than by an overbroad "discrimination bad, equality good." 

      Legislative avoidance of anticipatory exclusions, and deferral of the decisions until the courts have considered the matter, is actually easier under state RFRAs than under harder-to-change state constitutional amendments or a federal son-of-RFRA. The harder a regime is to alter, the more rides on the legislature's getting it right the first time: If the legislators fear that courts will grant excessive exemptions in a certain area, any extra difficulty of revising such decisions creates an extra incentive to carve out that area up front, even if the carving out is overbroad. But when any corrections can be made by normal state legislation, the legislature can confidently let courts confront the matter in the first instance, at least unless the legislature is indeed certain about what it wants the result to be. 

      G. Common-Law Exemptions and Diversity 

      These arguments in favor of the common-law exemption regime--and against the statutory and constitutional exemption regimes--track some important points about religious and conscientious diversity and American law. 

      Setting aside all the other baggage that the term "diversity" often carries,(302) there is a core to claims of diversity on which there is broad agreement. First, there is the fact of diversity of views on what God or conscience demands. Many reasonable, well-meaning people have very different attitudes about what foods one is morally or religiously barred from eating, how one should dress, how one should behave in business life and personal life, what are the proper roles of men and women, and many other questions. Maybe there is one right position on each of these issues, or at least on the most important ones, but there is certainly little agreement on what that position might be. 

      Second, there is the related fact that many of us generally haven't thought hard about how people with unusual religious opinions view the world. Part of the reason may be that there is so much diversity--not just two or three sects, but dozens or hundreds. Another part may be that the diversity is dynamic, with new groups arising, tiny groups growing, big groups splitting, groups moving within the country, other groups moving into the country, and existing groups changing their views. Another may be that many religious or cultural groups intentionally or unintentionally isolate themselves to some extent, or at least keep some of their practices comparatively quiet. And another part may be that some views are so alien to our own, so irrational by our standards, that we tend not to think seriously about them.(303) 

      Third, there is the fact of diversity of views on what constitutes harm to others, and thus when the law should step in to protect the others from the behavior that causes such harm. Just as what constitutes the good life is an essentially contested question, so is what constitutes good government and good protections of private rights against others' trespasses--hence the debates about minimum wages, antidiscrimination law, assisted suicide, drugs, guns, and many other topics. 

      The common-law exemption regime is more responsive than the statutory exemption regime to the diversity of religions and consciences because statutory rules are often written with only a particular group of belief systems in mind.  Should driver's licenses have to include photographs? A typical legislature would answer this question by considering how much the requirement would burden typical motorists, how much it would protect other motorists, and how administratively convenient it would be. The legislature may be reluctant to require that, say, every driver's license include a fingerprint, because many motorists would see that as an invasion of privacy or as something of an accusation of criminality; but it may be willing to require that every driver's license include a photo because, after all, why would anyone be bothered by that? 

      But this broad rule, designed with the mainstream in mind, may be unexpectedly burdensome to people whose religious or conscientious views are outside the mainstream, for instance those who believe that carrying a driver's license with one's photograph violates the Biblical prohibition on graven images.(304) A statutory exemption regime would require them to suffer these effects until they can get the legislature to exempt them, something the objectors may find very hard to accomplish, especially when they are only a small group. A common-law regime, on the other hand, gives courts more flexibility to accommodate the unexpected interests of diverse groups, at least where courts think the accommodation wouldn't harm others. 

      The common-law exemption regime is also more responsive than the constitutional exemption regime to the other sort of diversity--the diversity of views about what constitutes harm. As Justice Holmes said in Lochner, the Constitution does not "embody a particular economic theory," but is rather "made for people of fundamentally differing views."(305) People throughout the country, and their elected representatives, may have views on where harm to others starts (and where the freedom to act so long as one doesn't harm others therefore stops) that differ from the Court's views. A constitutional exemption regime would give the Justices the power to impose their beliefs on local, state, or national majorities whose beliefs are fundamentally different. A common-law exemption regime, on the other hand, would let legislators enact, on due consideration, their views of what constitutes harm to others, and would thus enable diverse moral communities to defend what they think are important private individual rights and interests. 

      Of course, one could argue that, in respecting the diversity of communities' views about what constitutes harm, the common-law exemption regime insufficiently protects the diversity of religious and conscientious desires--just as one could argue that, in better respecting the diversity of communities' views about the proper relationship between employer and employee, the rejection of Lochner insufficiently protects the diversity of private desires about how to use one's labor or property. Earlier in Part III, I tried to respond to this argument by explaining why I think such judicial deference to legislative views about harm is the better approach.  The common-law regime, though, does significantly protect diversity of religious and conscientious views in the many cases where they can be protected without interfering with any considered legislative judgment about protecting others against harms. 

      This also connects to the questions, discussed in Part I.E.2 and Part III.E.2, about whether RFRA should be imposed (to the extent constitutionally permissible) by the federal government,(306) by state governments in a way that binds all local governments, or by state governments with a provision that local governments can override any judicially crafted exemptions. I generally think, for the reasons mentioned already, that the case for deferring to state-by-state diversity is more compelling than the case for deferring to locality-by-locality diversity. The more important point here, though, is that any prescription on this matter, whether mine or some other, will be related to one's views on the propriety of diverse local cultures enacting into law their own judgments of harm. 

      IV. Applications to Other Claims of Liberty 

      A common-law model like the one I describe may also make sense for some other claims of liberty that courts have refused to constitutionalize. I tentatively outline a few such possibilities here as potential areas for future inquiry, though I won't go into them in depth. 

      Consider for instance the claimed right to gather news. Some news-gathering techniques may violate generally applicable laws. Investigative journalists may try to get information by lying about who they are, which may be civilly actionable fraud.(307) They may smuggle cameras into places that aren't open to the public, such as the kitchens of restaurants that are being investigated for possible unsafe food handling, which may violate invasion of privacy laws, unconsented taping laws, or trespass laws.(308) They may set up a sting operation to find evidence that someone is taking bribes, selling drugs, or distributing child pornography, which may itself involve violations of bans on bribery, drugs, or child pornography.(309) They may threaten the subject of a certain damaging story with publishing the story as is unless he agrees to answer questions about his conduct, which may violate broadly worded blackmail laws.(310) 

      Courts have rightly rejected claims of a constitutionally mandated news-gathering exemption from such generally applicable laws.(311) If the legislature deliberately concludes that all fraud, unconsented taping, participation in child pornography transactions, and threats of embarrassing revelations violate private rights or impose improper externalities, the courts ought not set these conclusions aside, even in the interest of more effective news gathering.(312) 

      On the other hand, when the legislatures enacted these laws, they may not have thought about the rare person who violates the laws for news-gathering purposes. As with religious exemptions, (1) there's a fairly rare claim of exemption (2) that the legislature may not have fully anticipated and (3) that involves what some may see as a morally or practically significant extra factor--the news-gathering purpose.(313) It may make sense for the legislature to delegate to courts the power to carve out limited exemptions for news gathering, subject to legislative revision. 

      These exemptions shouldn't protect news gatherers in every case, just as a common-law religious exemption regime shouldn't protect religious objectors in every case. News-gathering purposes shouldn't, for instance, authorize reporters to break into buildings, or to do things that help criminals get away with their crimes. But courts might conclude that certain lies 

      told by investigative journalists in trying to get a story--such as falsifying a resume to get a job at a company that one is investigating--shouldn't be actionable as fraud,(314) or that certain audiotaping which would be invasion of privacy if done for some motives shouldn't be actionable if done to investigate misconduct,(315) or that journalists should be entitled to certain exemptions from the general duty to testify or to turn over records when subpoenaed.(316) 

      As with common-law religious exemptions, the legislature could then revisit these questions and, if it wanted to, eliminate or cut back the judicially crafted exemptions. But to do this it would have to seriously consider the special problems raised by applying the law to news gathering, something it might not have done when the law was originally enacted. 

      Likewise, a similar approach--partly adopted in Florida and Texas(317)--may protect landowners from excessively burdensome land-use regulations. As with religious practice, many accept the notion that everyone should be able to use his land as he sees fit (unless he is compensated for loss of this right) so long as his use doesn't harm others; but as with religious practice, there are lively debates about what qualifies as harm to others. It may thus make sense for the legislature to let courts order compensation for any sufficiently large loss of value to land (say, over 25%) caused by land-use regulations, if the court concludes--subject to legislative override--that the prohibited land use didn't infringe others' rights or inflict improper externalities on them. Such a statute would fit the three conditions outlined above for when common-law judicial exemptions are sensible: (1) Many land-use rules generally impose relatively small burdens in most applications, but large burdens in a few cases; (2) the magnitude of these burdens may often be hard to foresee, since often so much turns on the particular characteristics of each parcel; and (3) a legislature may reasonably conclude that the presence of an unusually large economic burden on a particular landowner is a special factor that may counsel in favor of a special result in these relatively unusual, hard-to-anticipate situations. 

      This approach, however, probably isn't appropriate for liberty claims more generally. For instance, a RFRA-like statute that lets courts carve out exemptions for private consensual sexual practices would make little sense, because the prohibitions on such practices are typically deliberate. Such a statute wouldn't call on courts to carve out exemptions for the (1) unusual, (2) uncontemplated cases that (3) pose special moral or practical problems which differ from those raised by the core case to which the laws apply. Rather, it would ask courts to overturn considered (albeit perhaps wrong) legislative judgments that were intended to apply to the very situations in which the defense is raised. The best way to legislatively protect sexual rights is for the legislature to determine which restrictions are unsound and then repeal them, not to leave the matter to the courts. 

Conclusion 

      "The world has never had a good definition of the word liberty," Lincoln said in 1864: 

      We all declare for liberty; but in using the same word we do not mean the same thing. With some the word liberty may mean for each man to do as he pleases with himself, and the product of his labor; while with others the same word may mean for some men to do as they please with other men, and the product of other men's labor. Here are two, not only different, but incompat[i]ble things, called by the same name--liberty. And it follows that each of the things is, by the respective parties, called by two different and incompat[i]ble names--liberty and tyranny.(318) 

      This, in a paragraph, is the tragedy facing libertarians, whether those committed to liberty broadly or to religious liberty specifically. Most people believe in liberty, and it's tempting for each person to see the Constitution as a broad charter of liberty that prohibits tyrannical legislation. But each of us believes in a liberty--and its flip side, the body of private rights and interests that none of us is properly at liberty to infringe--that may differ from the one in which our neighbors believe. 

      We don't like to see our cherished claims of liberty against government restraint put to mere popular vote, but we don't like to see others at liberty to violate what we believe to be our cherished private rights. Few of today's debates have the moral or political salience of the slavery controversy, but most do involve some incompatibility, similar in kind if not quite in degree, between competing conceptions of liberty: Consider, for instance, the liberty to use one's property as one sees fit versus the freedom from discrimination: "two not only different but incompatible things, called by the same name--liberty." 

      The lesson of the early 1900s substantive due process experience is that the final call on the definition of "liberty" and "the rights of others," outside certain narrow areas, must therefore be made through the political process. Liberty writ large may not be enforced by judges as a matter of constitutional command. At the same time, the lesson of the common-law tradition is that judges may play a valuable role in initially defining "liberty" and "the rights of others," and that shifting this initial authority to judges can help protect liberty. 

      The common-law religious exemption model can't--and shouldn't--protect claims of liberty of action, grounded solely in the religious motivation for one's actions, against the considered judgment of the democratic process. But it can protect them against legislative inertia, against the mechanical application of rules that were designed without any thought about religious objectors, and against local and bureaucratic overreaching. This isn't all that one side in the debate may hope for, but neither is it all that the other side may fear. And especially because we often find ourselves on different sides of debates about different exemption claims, this compromise may be the best we can reasonably expect. 
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      159 Compare Yoder, 406 U.S. at 222 (rejecting the claim that a compulsory education law was required "to protect children from ignorance," on the grounds that the Amish community "has been a highly successful social unit" with "productive and very law-abiding" members, and that it educates its children, albeit in an unconventional way), with id. at 244-45 (Douglas, J., dissenting) (arguing that children who may wish to "break from the Amish tradition" have a "right . . . to be masters of their own destiny," for which a high school education may be essential). 

      160 Compare In re The Grand Jury Empaneling of the Special Grand Jury, No. 98-6415, 1999 WL 150880 (3d Cir. Mar. 19, 1999) (holding that the Free Exercise Clause didn't allow a religiously motivated refusal to testify against a family member, at least in this case), and In re Doe, 842 F.2d 244, 245-48 (10th Cir. 1988) (same), with In re Greenberg, 11 Fed. R. Evid. Serv. 579 (D. Conn. 1982) (holding the opposite), and In re The Grand Jury Empaneling, 1999 WL 150880, at *12 (McKee, J., dissenting) (same). Cf. Grossberg's Parents Ask to Keep Talks Confidential, Newark Star-Ledger, Nov. 26, 1997, at 43. 

      The parents of Amy Grossberg, the college student accused of killing her newborn in Delaware . . . argued in court papers that talks with their daughter should be kept secret and that it is a violation of their right to the free exercise of religion [for prosecutors] to force them to divulge information. Rabbi Joel Roth, a legal expert at the Jewish Theological Seminary in New York City, confirmed yesterday he wrote an affidavit for the Grossbergs, stating that "under Jewish law, a mother and/or a father are not allowed to give testimony against their child in any legal proceeding." 

      Id. These cases involved government attempts to compel testimony in criminal investigations, but similar exception claims could have equally easily arisen in a civil suit. Cf. Sharma v. Zollar, 638 N.E.2d 736, 742 (Ill. App. Ct. 1994) (discussing "[litigants'] rights of compulsory process and confrontation of witnesses" in noncriminal, administrative cases where the litigant's property is on the line). 

      161 See, e.g., Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 394-95 (1926) (stressing neighbors' interest in being free from "street accidents," "noise," and other interferences that "come very near to being nuisances"); Grosz v. City of Miami Beach, 721 F.2d 729, 738 (11th Cir. 1983) (stressing neighbors' interest in being free from "crowds, noise and disturbance"), vacated and remanded, 82 F.3d 1005 (11th Cir. 1996); Laurie Reynolds, Zoning the Church: The Police Power Versus the First Amendment, 64 B.U. L. Rev. 767, 774, 794, 819 (1985) (discussing "negative externalities" that zoning law tries to prevent, such as "traffic hazards, congestion, noise, [and] unacceptable density"). Some courts have held that religious freedom principles trump zoning regulations. See, e.g., Stuart Circle Parish v. Board of Zoning Appeals, 946 F. Supp. 1225, 1237-40 (E.D. Va. 1996); Western Presbyterian Church v. Board of Zoning Adjustment, 849 F. Supp. 77, 79 (D.D.C. 1994); Jesus Ctr. v. Farmington Hills Zoning Bd. of Appeals, 544 N.W.2d 698, 703-05 (Mich. Ct. App. 1996). Others have held that zoning regulations trump religious freedom claims. See, e.g., Daytona Rescue Mission, Inc. v. City of Daytona Beach, 885 F. Supp. 1554, 1560 (M.D. Fla. 1995). 

      162 See, e.g., Costello Publ'g Co. v. Rotelle, 670 F.2d 1035, 1048-50 (D.C. Cir. 1981) (discussing but not deciding a religious freedom defense to an antitrust claim); cf. Jay Burns Baking Co. v. Bryan, 264 U.S. 504, 517 (1924) (striking down a state statute mandating standard weights for loaves of bread, notwithstanding the dissent's claim that "[t]he purpose of the Nebraska standard-weight bread law is to protect buyers from short weights and honest bakers from unfair competition"); Danneskjold v. Hausrath, 82 F.3d 37, 40 (2d Cir. 1996) (explaining that "one of the primary purposes of the [minimum-wage law is] preventing unfair competition among employers if some were able to pay less than the minimum wage"). 

      163 See, e.g., Lisa Belkin, Quayle Fields Another Question About Admission to Law School, N.Y. Times, Sept. 10, 1988, § 1, at 8 ("Outside the plant about 150 protesters carried signs that said such things as 'Draft Dodger Quayle--Who Died in Your Place?'"); Michael Kenney, Author Writes of War as the "Ultimate Crisis," Austin Am.-Statesman, July 25, 1995, at E2 ("'I very much regret not having served in Vietnam,' [author and former draft dodger Mark Helprin] said in an interview. And the reason why, 'to cut to the chase, is that I am physically very able, but in not serving, someone may have died in my place.'"); Greg Trevor, Veterans Still Feel Left Out, Ashbury Park Press, Oct. 14, 1996, at A1 ("Clinton 'wouldn't bite the bullet. I wonder who died in his place,' said [Korean War] veteran Larry Schaeffer . . . ."). 

      164 Compare In re Young, 82 F.3d 1407, 1420 (8th Cir. 1996) (implying the answer is "no," by rejecting the notion that "the interests of creditors" justify rescission of such transfers), rev'd and remanded for reconsideration in light of City of Boerne v. Flores, 521 U.S. 507 (1997), reaffirmed on remand, 141 F.3d 854 (8th Cir. 1998), with In re Hodge, 200 B.R. 884, 907 (Bankr. D. Idaho 1996) (answering the question "yes," and stressing "the rights of Debtors' creditors to payment of their just claims"); Brief for Intervenor United States at 30, In re Young (No. 93-2267) (eventually withdrawn by the United States) (taking a similar view); Daniel Keating, Bankruptcy, Tithing, and the Pocket-Picking Paradigm of Free Exercise, 1996 U. Ill. L. Rev. 1041, 1044 (arguing that the Free Exercise Clause ought not be read "to allow what amounts to a form of picking a private third party's pocket"); Jonathan C. Lipson, First Principles and Fair Consideration: The Developing Clash Between the First Amendment and the Constructive Fraudulent Conveyance Laws, 52 U. Miami L. Rev. 247, 282 (1997) ("Every case in which a religious donation is challenged as a fraudulent conveyance involves a choice between the right of free exercise and a trespass on private rights."); Bruce W. Megard, Jr., Tithing and Fraudulent Transfers in Bankruptcy: Confirming a Trustee's Power to Avoid the Tithe After City of Boerne v. Flores, 71 Am. Bankr. L.J. 413, 427 (1997) ("Free Exercise rights should not be construed to force others to pay for the debtor's religious beliefs, and . . . should carry no greater weight than the legally cognizable rights of innocent third parties."). 

      Cf. Hunt v. Hunt, 648 A.2d 843, 854 (Vt. 1994) (concluding that religious freedom principles sometimes bar use of contempt sanctions to force payment of child support). 

      165 In particular, I don't think it's profitable to distinguish "positive" rights here from "negative" ones. The rights I discuss here are private rights--rights to government protection from certain kinds of harmful conduct by others--so in that sense they are positive rights (granted by statute or common law) to enlist the government's aid in restraining others' behavior. And while some of these rights are usually talked about as the right to have the government prevent certain private conduct and others are usually talked about as the right to have the government compel certain private conduct, this distinction generally breaks down on closer examination. The right to prevent breaches of contract is a right to compel performance of contracts; the right to compel others to rent their property to you without regard to your marital status is a right to prevent others from discriminating based on marital status in their decision about renting property to you. 

      166 Cf. State v. Miller, 538 N.W.2d 573, 577-79 (Wis. Ct. App. 1995) (concluding that such a ban would serve a compelling interest, but striking down the requirement because the state hadn't disproven the effectiveness of alternatives proposed by the objectors). 

      167 As to alcohol, compare Commonwealth v. Campbell, 117 S.W. 383, 385, 387 (Ky. 1909) (striking down an alcohol possession ban on the grounds that the legislature may not restrict "what a man will drink, or eat, or own, provided the rights of others are not invaded," and that private alcohol possession "can by no possibility injure or affect the health, morals, or safety of the public"); State v. Williams, 61 S.E. 61, 66-67 (N.C. 1908) (same); Ex parte Brown, 42 S.W. 554, 556-57 (Tex. Crim. App. 1897) (same); State v. Gilman, 10 S.E. 283, 284-85 (W. Va. 1889) (same); and Commonwealth v. Smith, 173 S.W. 340, 342-43 (Ky. 1915) (applying Campbell to strike down an alcohol possession ban even when the ban had an exception for possession in private residences), with, for example, Mugler v. Kansas, 123 U.S. 623, 662 (1887) (concluding that there are substantive limits on the legislative power to restrict production and sale of goods, but that an alcohol ban was justified because "we cannot shut out of view the fact, within the knowledge of all, that the public health, the public morals, and the public safety, may be endangered by the general use of intoxicating drinks; nor the fact, established by statistics accessible to every one, that the idleness, disorder, pauperism, and crime existing in the country are, in some degree at least, traceable to this evil"). 

      As to marijuana, compare United States v. Bauer, 84 F.3d 1549, 1559 (9th Cir. 1996) (vacating a conviction and remanding for inquiry on whether a marijuana ban passes strict scrutiny as applied to religious marijuana users), and Ravin v. State, 537 P.2d 494, 513 (Alaska 1975) (striking down under the Alaska Constitution a ban on private possession of marijuana), with, for example, State v. Balzer, 954 P.2d 931, 941 (Wash. Ct. App. 1998) (concluding that "the 'social realities' of marijuana's effects and dangers" justify banning even sacramental uses, and citing many other cases that have reached this conclusion). The Ravin court acknowledged that the state may regulate "activities of the individual which affect others or the public at large," including ones that do not "have a present and immediate impact on the public health or welfare," but it held that marijuana use "will [not] result in numbers of people becoming public charges or otherwise burdening the public welfare"; and, the court reasoned, while "the need for control of drivers under the influence of marijuana" justifies a ban on possession or ingestion of marijuana in cars, 

      given the relative insignificance of marijuana consumption as a health problem in our society at present, . . . the potential harm generated by drivers under the influence of marijuana, standing alone, [does not] create[] a close and substantial relationship between the public welfare and control of ingestion of marijuana or possession of it in the home for personal use. 

      Ravin, 537 P.2d at 509, 511. 

      As to peyote, compare Employment Division v. Smith, 494 U.S. 872, 905-06 (1990) (O'Connor, J., concurring) (concluding that a religious exemption for peyote users may lead to serious health effects and to an increase in illegal drug trafficking); Peyote Way Church of God, Inc. v. Smith, 742 F.2d 193, 196 (5th Cir. 1984) (describing the leakage of peyote from the church's supplies, supposedly kept only for church-run rituals, to nonmembers); Brief for Petitioners at 14 n.8, Employment Division v. Smith (No. 88-1213) (citing medical evidence that peyote "can cause temporary psychosis[,] severe hypertension, . . . convulsions [and] death or respiratory failure"); and Reply Brief for Petitioners at 14 & nn.27-28, Employment Division v. Smith (No. 88-1213) (citing sources that report that children sometimes attend the peyote ceremony and participate in the peyote ingestion), with, for example, Employment Division v. Smith, 494 U.S. at 913, 916 (Blackmun, J., dissenting) (concluding that peyote is not harmful because of "[t]he Native American Church's internal restrictions on, and supervision of, its members' use of peyote" and that "[t]here is . . . practically no illegal traffic in peyote"), and Whitehorn v. State, 561 P.2d 539, 544 (Okla. Crim. App. 1977) (concluding that allowing a peyote exemption wouldn't jeopardize compelling government interests). 

      Note that, even if peyote consumption is generally carefully monitored in the Native American Church today, and this monitoring prevents the possible harmful consequences of peyote use, "denominational practices, and indeed [the practices of] individual believers, even in long-standing religions, can and do change. [Religions and individuals] change the nature of their religious beliefs, they change the nature of their doctrine, and that is the very essence of freedom of religion and belief." Respondent's Oral Argument at 23, Employment Division v. Smith (No. 88-1213), available in 1989 U.S. TRANS LEXIS 94 (Att'y Gen. David B. Frohnmayer, for the State of Oregon).  Thus, unless the government closely monitors Native American Church rituals--something that would raise obvious problems of its own--the government can have little assurance that peyote is not in fact being used by minors or being abused in ways that can lead to various costs to others. This argument was brought to my attention by Garrett Epps's excellent To an Unknown God: The Hidden History of Employment Division v. Smith, 30 Ariz. St. L.J. 953, 1010-11 (1998). 

      168 See supra note 48 (citing cases involving a religious freedom defense to a ban on carrying knives); Nicholas J. Johnson, Beyond the Second Amendment: An Individual Right to Arms Viewed Through the Ninth Amendment, 24 Rutgers L.J. 1, 2-3 (1992) (concluding that any risks of abuse by private gun owners can't justify restricting such ownership, even setting aside the Second Amendment). Of course, the Second Amendment and state constitutional rights to keep and bear arms might explicitly protect such conduct even when it risks creating harm for others. See generally, e.g., Sanford Levinson, The Embarrassing Second Amendment, 99 Yale L.J. 637 (1989); L.A. Powe, Jr., Guns, Words, and Constitutional Interpretation, 38 Wm. & Mary L. Rev. 1311 (1997); Eugene Volokh, The Commonplace Second Amendment, 73 N.Y.U. L. Rev. 793 (1998). Here I ask only what the rules would be under general liberty or religious liberty principles. 

      169 West Coast Hotel Co. v. Parrish, 300 U.S. 379, 399 (1937) (using this argument to uphold a minimum-wage law). 

      170 Compare Adams v. Tanner, 244 U.S. 590, 593 (1917) (striking down a ban on employment agencies on the grounds that "there is nothing inherently immoral or dangerous to public welfare" about them, and that "[o]n the contrary, such service is useful, commendable, and in great demand"), with id. at 604 (Brandeis, J., dissenting) (arguing that a legislature could conclude that employment agencies "actually serve to congest the labor market and to increase idleness and irregularity of employment"). 

      171 Compare People v. Fries, 250 N.E.2d 149, 151 (Ill. 1969) (striking down, on substantive due process grounds, a requirement that motorcyclists wear helmets, and stating that the law is a "regulation of what is essentially a matter of personal safety"), with Robotham v. State, 488 N.W.2d 533, 540 (Neb. 1992) (upholding a helmet law because injuries impose externalities on taxpayers, because helmets "help to prevent accidents by lessening the likelihood that the cyclist will lose control of the cycle after a blow to the head," and because "'all users of a highway have . . . a definite interest in how serious are the consequences, not only to themselves but to others, of any accident in which they may become involved,' if for no other reason than that [Nebraska is a] comparative negligence state[]") (citations omitted), and People v. Kohrig, 498 N.E.2d 1158, 1163-65 (Ill. 1986) (making similar arguments in the context of a mandatory seat-belt law, and overruling People v. Fries). 

      172 Some such restrictions also incidentally punish conduct that doesn't have the potential to harm others. If forced to seriously consider such incidental effects, the legislature might agree that the restriction may have been written more broadly than necessary and need not be applied in certain situations; it's therefore appealing to let courts carve out religious exemptions in such cases. But the common-law exemption regime would generally suffice for this purpose: It would let courts create exemptions when they think the exemptions wouldn't harm others, and such exemptions would then remain the law unless the legislature concluded that they would indeed cause harm. 

      I recognize that some restrictions are generally defended as protecting purely moral interests, and are rarely seen as preventing specific harm to others. Bans on public nudity, even in places that are open only to those who voluntarily choose to see such nudity, cf. Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991), might be an example, though I think the ultimate concern there is indeed with harm to others, albeit harm supposedly indirectly caused by corruption of public morals. But even if my arguments don't apply to this narrow set of cases, I believe the overwhelming majority of the disputed religious exemption cases do involve eminently credible claims of harm to others. See supra note 154. 

      173 See Adkins v. Children's Hosp., 261 U.S. 525 (1923). 

      The ethical right of every worker, man or woman, to a living wage may be conceded. . . . [B]ut the fallacy of the [minimum-wage law] is that it assumes that every employer is bound at all events to furnish it. . . . Certainly the employer, by paying a fair equivalent for the service rendered, though not sufficient to support the employee, has neither caused nor contributed to her poverty. 

      Id. at 558; cf. id. at 562 (Taft, C.J., dissenting) (concluding that minimum-wage laws are permissible in order to prevent the "overreaching of the harsh and greedy employer," a view that the majority opinion implicitly rejects). 

      174 See supra note 158. 

      175 Truax v. Corrigan, 257 U.S. 312, 327-28 (1921). But see id. at 354 (Brandeis, J., dissenting) ("What methods and means are permissible in [the] struggle of contending forces [involved in competition between businesses or between capital and labor] is determined in part by decisions of the courts, in part by acts of the legislatures. The rules governing the contest necessarily change from time to time."). 

      176 See Lochner v. New York, 198 U.S. 45, 64 (1905). 

      177 Prudential Ins. Co. v. Cheek, 259 U.S. 530, 545-46 (1922). Note that the statute went beyond the normal scope of the right to reputation, as traditionally protected by defamation law; the statute "convert[ed] what otherwise might be . . . a 'moral duty,' into a legal duty." Id. at 546. Today, this might be analyzed as a First Amendment "compelled speech" case, but the Cheek Court treated it only as a substantive due process case, because it concluded that the First Amendment was not applicable to the states through the Fourteenth Amendment. 

      178 Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 394-95 (1926). 

      179 Mugler v. Kansas, 123 U.S. 623, 662 (1887). But see state cases cited supra note 167 (striking down state alcohol bans on the grounds that private consumption of alcohol does not invade the rights of others). 

      180 West Coast Hotel Co. v. Parrish, 300 U.S. 379, 398-99 (1937). 

      181 Id. at 399. 

      182 Luke 10:7. I don't suggest that most Christians would take this view (from what I've seen, this verse is generally quoted as setting a lower bound), only that some might. 

      183 See Thomas v. Review Bd., 450 U.S. 707, 715-16 (1981) (holding that the right to exemption "is not limited to beliefs which are shared by all of the members of a religious sect," but applies even to idiosyncratic religious beliefs). A claim of an employee's religious duty not to comply with minimum-wage law was in fact raised in Tony & Susan Alamo Foundation v. Secretary of Labor, 471 U.S. 290 (1985); the Court disposed of the case by concluding that the particular claimants had a way to obey the law without violating their religious beliefs, but such a result was made possible only by the specific nature of these particular claimants' beliefs. See id. at 303-05. Had the claimants' beliefs been slightly different, the Court would have had to engage in an analysis very similar to the one I describe in the text. 

      184 See West Coast Hotel Co., 300 U.S. at 397-400. 

      185 See Adkins v. Children's Hosp., 261 U.S. 525, 545-48, 560-61 (1923). 

      186 Cf. Tony & Susan Alamo Found., 471 U.S. at 302 (stressing that minimum-wage law is needed to protect even those employees who supposedly consent to working for less than the minimum wage, because otherwise "employers might be able to use superior bargaining power to coerce employees . . . to waive their protections under the Act," and that sub-minimum-wage payments "affect many more people than those workers directly at issue in this case and would be likely to exert a general downward pressure on wages in competing businesses"). 

      187 I set aside here the narrow area of the right to privacy, which affects only a small subset of government regulations, and which does let people act in ways that may harm others (for instance, imposing externalities on a child and on society by educating the child less effectively than one might, or imposing externalities on taxpayers by having more children than one can afford to raise oneself). I am no great fan of the right to privacy, for many of the reasons I give with regard to an asserted right to act in religiously motivated ways; but it's at least quite narrow, and it imposes judicial supremacy only with respect to a distinctly limited set of government regulations. 

      188 261 U.S. 525 (1923). 

      189 See Cass R. Sunstein, What's Standing After Lujan? Of Citizen Suits, "Injuries," and Article III, 91 Mich. L. Rev. 163, 187 (1992) (describing the New Deal laws that were ultimately upheld by the Court as "generally reflect[ing] a democratic judgment that the new interests now protected by statute--the interests of consumers, listeners, poor people, and so forth--should receive no less protection than the interests traditionally protected by the common law," and arguing that "[t]he New Deal had itself been a wholesale attack on the idea that common law interests deserved special constitutional status"). 

      190 Cf. Peller, supra note 12, at 576-77 & n.18 (discussing the substantive due process cases' constitutionalization of common-law judgments). 

      191 See, e.g., Thomas v. Anchorage Equal Rights Comm'n, 165 F.3d 692 (9th Cir. 1999) (accepting the claim, under a Free Exercise Clause "hybrid rights" rationale); Swanner v. Anchorage Equal Rights Comm'n, 874 P.2d 274, 284 (Alaska 1994) (rejecting such a claim); Swanner v. Anchorage Equal Rights Comm'n, 513 U.S. 979, 981-82 (1994) (Thomas, J., dissenting from denial of certiorari) (suggesting that the claim should have been accepted); Smith v. Fair Employment & Hous. Comm'n, 51 Cal. Rptr. 2d 700 (1996) (three Justices concluding that the law didn't substantially burden religious exercise, three Justices concluding that it did burden religious exercise and that it failed strict scrutiny, and one Justice not reaching the question); Jasniowski v. Rushing, 685 N.E.2d 622 (Ill. 1997) (reversing, with no opinion, a lower court's rejection of such a claim), rev'g 678 N.E.2d 743 (Ill. App. Ct. 1997); Attorney Gen. v. DeSilets, 636 N.E.2d 233, 242-43 (Mass. 1994) (concluding that the result depends on factual findings); McCready v. Hofius, 586 N.W.2d 723 (Mich. 1998) (rejecting such a claim), vacated and remanded, No. 108995, 1999 WL 226862 (Apr. 16, 1999) (appearing to reverse course, with little explanation); State v. French, 460 N.W.2d 2, 9-11 (Minn. 1990) (accepting such a claim). 

      192 See Roberts v. United States Jaycees, 468 U.S. 609 (1984). 

      193 Compare the rationale from Coppage v. Kansas quoted supra note 158. 

      194 "To be treated equally" is shorthand here for "to be treated without regard to the particular attribute that is the subject of the antidiscrimination law." 

      195 The plurality in Smith v. Fair Employment & Housing Commission concluded that the law didn't burden religious freedom because the landlady could have sold her property and gone into another line of business, but that can't be right: Surely a regulation that requires religious believers to change their occupation must count as a substantial burden.  A law that required service stations to be open seven days a week would, I assume, clearly impose a substantial burden on a Sabbatarian who felt obligated to close the station on Saturdays, even though he could avoid the burden by selling his service station and becoming an office worker. The landlady example is structurally identical. 

      196 Cf. Sunstein, supra note 189, at 191 ("When Congress creates a cause of action enabling people to complain against racial discrimination, consumer fraud, or destruction of environmental assets, it is really giving people a kind of property right in a certain state of affairs."). 

      197 See, e.g., Smith v. Fair Employment & Hous. Comm'n, 30 Cal. Rptr. 2d 395, 404-06 (Ct. App. 1994), rev'd, 51 Cal. Rptr. 2d 700 (1996). 

      198 One could try to defend the second position on the grounds that the landlady's interests outweigh, simply because of their religiosity, the relatively slight importance of the private right to be free from housing discrimination; but, for the reasons given supra Part III.A.2, such an approach is normatively unappealing. The landlady may think that God requires her to discriminate against the tenants, but the tenants doubtless have a very different view of what God commands. It is wrong for the legal system to authorize one person to injure what we acknowledge to be the rights of others based solely on a subjective religious belief that the others do not share; and this remains true even when those rights are among the less weighty ones we have--for instance, the right to be free from discrimination, trespass, copyright infringement, defamation, or breach of contract, rather than, say, the right to life or bodily integrity. 

      199 521 U.S. 702 (1997). 

      200 See id. at 731-35; supra note 187. 

      201 See Glucksberg, 521 U.S. at 736; see also Nelson Lund, Two Precipices, One Chasm: The Economics of Physician-Assisted Suicide and Euthanasia, 24 Hastings Const. L.Q. 903, 914-16 (1997); Martha Minow, Which Question? Which Lie? Reflections on the Physician-Assisted Suicide Cases, 1997 Sup. Ct. Rev. 1, 21-23. 

      202 See Glucksberg, 521 U.S. at 736. 

      203 See Brief of 36 Religious Organizations, Leaders, and Scholars as Amici Curiae in Support of Respondents, Vacco v. Quill, 521 U.S. 793 (1997) (No. 95-1858), and Glucksberg (No. 96-110) (making this argument); Winthrop Drake Thies, Shall the Dying Be Denied Their Religious Freedom?, Newark Star-Ledger, Feb. 6, 1997, at 26. 

      [W]here the dying patient, in accordance with his religious beliefs, concludes that a loving and compassionate God has by the terminal process called him; and where the patient's physician believes that God asks him to play the part of the good Samaritan in releasing the dying person from suffering through death, we may not in effect say, "Your religion is different from mine and thus not worthy of respect. You can't die the way you religiously feel called upon to die. And you, Doctor, can't respond to your patient the way your religion calls on you to respond, although your suffering patient cries out for your help." The First Amendment guarantees to each of us--including each dying person and his physician--the free exercise of our religions. 

      Id.; see also McIver v. Krischer, No. CL-96-1504-AF, 1997 WL 225878, at *11 (Fla. Cir. Ct. Jan. 31, 1997) (finding a right to assisted suicide under the state constitutional right to privacy, and stating that a doctor "can determine his own ethical, religious, and moral beliefs in declining or agreeing to assist"), rev'd, 697 So. 2d 97 (Fla. 1997). 

      204 Even supporters of a right to assisted suicide don't generally argue that the right should be recognized solely because of the claimant's motivation; rather, they argue that the right rests on the importance of the decision to commit suicide. See generally Compassion in Dying v. Washington, 79 F.3d 790 (9th Cir. 1996) (en banc), rev'd sub nom. Washington v. Glucksberg, 521 U.S. 702 (1997). 

      205 Certain constitutional provisions--for instance, the Contracts Clause, the Ex Post Facto Clause, and the procedural component of the Due Process Clause--by their nature "constitutionalize" existing legal rules, but in a distinctly limited way: The constitutional limits on a legislature's power to impair contracts that were valid when entered, to punish conduct that was legal when it took place, or to deprive people of property rights granted under existing law only apply to past conduct and to existing contracts and property rights. The legislature remains free to redefine the legal rules of contract law, criminal law, and property law for future contracts, future conduct, and newly granted property rights, which makes these constitutional provisions much lighter constraints on legislative discretion than the substantive component of the Due Process Clause was in the early 1900s. 

      Likewise, while the Takings Clause in some measure limits the legislature's power to redefine existing property rights (though when the redefinition falls short of actual transfer of property or interference with the right to exclude, the Takings Clause has been read as providing only a very slight limitation, see, e.g., Andrus v. Allard, 444 U.S. 51 (1979); Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104 (1978)), the legislature can escape these limits by paying compensation. The compensation requirement is a significant burden on the legislature, but one that's considerably smaller than a total prohibition on such legislative action would be; moreover, many interferences with private conduct, even if they are classified as takings, in practice cause so little economic loss that the compensation requirement poses little difficulty. See, e.g., Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982). 

      206 Cf. infra Part III.E.5. 

      207 I take the view that a right whose text and original meaning is clear is binding even when we no longer find it appealing. See, e.g., Eugene Volokh, The Amazing Vanishing Second Amendment, 73 N.Y.U. L. Rev. 831, 831 (1998). But because my argument ultimately turns on the relative unclarity of the text and original meaning of the Free Exercise Clause, those who are less committed to following the text and original meaning should be even more willing to accept my conclusions. 

      208 Compare City of Boerne v. Flores, 521 U.S. 507, 537 (1997) (Scalia, J., concurring in part), and Philip A. Hamburger, A Constitutional Right of Religious Exemption: An Historical Perspective, 60 Geo. Wash. L. Rev. 915 (1992) (arguing that the Free Exercise Clause was not originally seen as providing compelled exemptions), withBoerne, 521 U.S. at 548 (O'Connor, J., dissenting) (taking the opposite view), Michael W. McConnell, Freedom from Persecution or Protection of the Rights of Conscience?: A Critique of Justice Scalia's Historical Arguments in City of Boerne v. Flores, 39 Wm. & Mary L. Rev. 819 (1998) (same), Michael W. McConnell, The Origins and Historical Understanding of Free Exercise of Religion, 103 Harv. L. Rev. 1410 (1990), and Lash, supra note 126 (taking a view similar to McConnell's, but more influenced by the original meaning of the Fourteenth Amendment than of the Free Exercise Clause). 

      209 For instance, it seems extremely likely that any devoutly religious person who chooses assisted suicide would do so at least in part based on his religious beliefs. 

      210 Cf. Commonwealth v. Campbell, 117 S.W. 383, 385, 387 (Ky. 1909) (striking down an alcohol possession ban on the grounds that the legislature may not restrict "what a man will drink, or eat, or own, provided the rights of others are not invaded," and that private alcohol possession "can by no possibility injure or affect the health, morals, or safety of the public"). 

      211 Legislators and executive officials have their own independent duty to decide what the Free Exercise Clause means, and to act on this decision even when courts have made clear that they will not read the clause as compelling exemptions. See generally Paul Brest, The Conscientious Legislator's Guide to Constitutional Interpretation, 27 Stan. L. Rev. 585 (1975); Sanford Levinson, Identifying the Compelling State Interest: On "Due Process of Lawmaking" and the Professional Responsibility of the Public Lawyer, 45 Hastings L.J. 1035 (1994); Lawrence Gene Sager, Fair Measure: The Legal Status of Underenforced Constitutional Norms, 91 Harv. L. Rev. 1212 (1978). What this duty means is a fascinating question, but one I won't go into here. 
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      312 Of course, as with the Free Exercise Clause, if I were persuaded that the text or the original meaning of the provision did protect news-gathering practices that violated private rights or imposed improper externalities, then I would have to endorse courts' carving out constitutional news-gathering exemptions from generally applicable laws. 
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